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DIGEST OF DECISIONS, 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


AGENTS. 


§ 37. Frre—Authority of—Representation.—There 
were two mortgages on property, originally for $2,500 
and $500, which at the time of insuring had been re- 
duced to about $2,200 and $250—and the party in his 
application for insurance upon this property, in reply to 
the question, “Is there any incumbrance on the prop- 
erty?” answered “No;” and in reply to the question, 
“Tf mortgaged, state the amount and to whom,” an- 
swered, “Two thousand dollars, Topliff & Day,” and 
at the same time signed the usual covenant and agree- 
ment that the foregoing was a just, true and full 
exposition of all the facts, &c., having fully informed 
the agent of the company, who wrote the application 
and his answers, of all the facts in regard to the 
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incumbrances,—Held, that in a suit to recover on a 
policy issued upon the application, evidence was ad- 
_ missable to prove that the agent of the company was 
fully informed in regard to the incumbrances. “We 
think evidence of these facts was competent. Its pur- 
pose was not to vary or contradict the contract of the 
parties, but to preclude the party who had framed it, 
from relying upon incorrect recitals to defeat it, when 
he himself had drafted those recitals and was morally 
responsible for their truthfulness.” 

Plum vs. Cattaraugus Mut. Ins. Co., 18 N. Y., 394; Rowley vs. Em- 
pire Ins. Co., 36 N. Y., 550, (over-ruling earlier New York cases) ; 
Anson vs. Wumesheik Ins. Co., 28 Lowa, 84; Malleable Iron Works 
vs. Phoenix Ins. Co., 25 Conn., 465, New England M. & F. Ins. Co. 
vs. Schettier, 38 Ill., 116, Hough vs. City Fire Ins. Co., 30 Conn., 
10; Pattan vs. Farmers’ Fire Ins. Co., 40 N. H., 383; Columbia Ins. 


Co. vs. Cooper, 50 Penn. St., 331: Olmsted vs. tna Live Stock, 
&c. Ins. Co., 20 Mich. 


“And we think the estoppel is precisely the same when 
the agent of the insurer drafts the papers as it would 
be in the case of an individual insurer, who was himself 
personally present and acting.” 

Rowley vs. Empire Ins. Co., 36 N. Y., 550; Anson vs. Wume- 
sheik Ins. Co., 23 Lowa, 84; Marshall vs. Columbian Fire Ins. Co., 
27 N. H., 165; Peoria M. & F. Ins. Co. vs. Hall, 12 Mich. 214; 
Woodbury Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517. 


The North American Fire Ins. Co. vs. Throop.* 
Rep’d Jour’1, p. 98. Micn. 8. C. 


CHARTER. 


§ 38. Frre—Restrictions in— Other Insurance.—The 
charter of the company provided that “if there shall be 
any other insurance upon the whole or any part of the 
property insured by said company, during the whole or 
any part of the time specified in such policy, then every 
such policy shall be void, unless such double insurance 
shall exist by consent of said Company, indorsed upon 
the policy, under the hand of the Secretary.” “There 
was such double insurance in this case, at the time this 


*Decision rendered January 4th. To appear in 44 Iowa. 
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policy was issued, and the consent of the company there- 
to was not indorsed upon the policy.” Held, that ‘the 
legislature inserted the twelfth section in the defendants’ 
charter, intending thereby to put it out of the power of 
the defendants to insure property otherwise than as pro- 
vided therein;” and that the provisions of this section 
“could not be waived by the defendants, or departed 
from in any essential particular.” 

Head vs. Providence Ins. Co., 2 Cranch, 127; Phillips on Ins., 
Vol. 1, p.9; New London vs. Brainard, 22 Conn., 552; Occum Co. 
vs. Sprague Mfg. Co., 34 Conn., 529; Hood vs. New York and 
New Haven R. R. Co., 22 Comn., 502. 

And that “it was not competent for the plaintiffs to 
prove the consent of the defendants to the double insur- 
ance on the plaintiffs property by any other evidence 
than an endorsement of such consent on the policy, 
under the hand of the secretary of the company.” 


Couch and Wife vs. The City Fire Ins. Co.* 
Rep’d Jour’), p. 35. Conn. S.C E. 


CONSTRUCTION. 


§ 39. Frre—Literal Compliance.—Compliance with 
the terms of the policy is necessary, but “a literal com- 
pliance is not necessary, where a substantial compli- 
ance has been shown.” “It is certainly true, that all 
that can be required, in such a case, is (as in any other 
contract, ) a reasonable and substantial compliance with 
the conditions of the policy.” 

Ang. on Ins., § 229; Turner vs. N. American Ins. Co., 25 Wend. 
374; 2d Phillips on In., § 1865; 2d Kern. 81. 

Home Ins. Co. of New Haven vs. Cohen.t 


EVIDENCE. 


§ 40. Frre—Construction—The policy stated the in- 
surance to be “on lumber and stock of felloes, poles, 
bows and shafts, manufactured and in process of manu- 


*Decision rendered September 30th. To appear in 37 Conn. 
+Decision rendered March—- To appear in 20 Grattan. 
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facture, contained in the above named building.” It was 
claimed that the words “contained in the above named 
building” applied only to goods in process cf manufac- 
ture and, that the policy covered manufactured goods 
and stock outside the building,— Held, that the contract 
“covers only the lumber and stock in the building; and 
its terms are too plain to admit of parol evidence upon 
any theory that they need or will admit of explanation 
giving them a broader scope and meaning.” 


The North American Fire Ins. Co. vs. Throop. 
—$ 37. 


§ 41. Frre—The plaintiff, as witness, having denied 
his signature to an application, in his cross examination 
was shown another paper, so folded as to show only the 
signature, and asked if that was his signature.—Held 
that he had a right to look over the whole paper before 
answering. 

The North American Fire Ins. Co. vs. Throop. 


OCCUPATION. 


§ 42. AccipENt—Change of.—The policy provided 
that the assured should give notice of any change in his 
occupation or business. While on a visit to his grand- 
father, he assisted in hauling in and unloading hay, and 
while so engaged received an accidental injury from 
which he died. Held, that there was no change in his 
occupation or business within the meaning of the policy, 
and that such a construction would be unreasonable and 
absurd, and would prevent the assured from performing 
any act or service outside of his usual avocation or busi- 
ness without rendering the policy null and void. 


North American Ins. Co. vs. Burrows.* 
Pa. 8. C. 


OFFICERS. 


§ 43. Fire—Power of—Admissions of—Parol Con- 
tracts.—T wo policies were issued, one on the building, and 


* Decision rendered October 9th. To appear in 66 Penn. St. R. 
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the other on the museum collection. The policies each 
contained the following conditions: “The interest of the 
insured in this policy is not assignable, unless by consent 
of this corporation manifested in writing; and in case of 
any transfer or termination of the interest of the insured, 
either by sale or otherwise, without such consent, this 
policy shall from henceforth be void and of no effect.” 
“The interest of the insured in this policy is not assign- 
able unless the assignee, before any loss happens shall 
give notice in writing of the assignment to this company, 
in order to have the same indorsed on, or annexed to this 
policy.” The property was afterwards bought under a 
deed of trust by the plaintiffs. The policies were sent 
to the office of the company with written notice of the 
change of title and returned with the written entry on 
the face of each, “ Loss, if any, payable to R. F. Lamb, 
A. K. Northrop and A. Boeckler.” Shortly afterwards 
the museum collection was sold, and the policy was again 
sent to the office of the company with a request that it 
might be changed to cover furniture. The president of 
the company made this additional entry on its face; 

“This policy is hereby changed to cover chairs, benches 
and furnaces, instead of museum collection, which is 
removed. W.H. Jennings, Pres’t.” After the loss, the 
president told the plaintiffs, that this entry was all right, 
and if other companies paid he would.—Held, that 
“in absence of any explicit prohibitions from making 
parol contracts contained in the charter and by-laws, 
corporations, like natural persons, may make parol con- 
tracts ; indeed, by the whole course of decisions in this 
country, corporations in their contracts are placed upon 
the same footing with natural persons, open to the same 
implications, and receiving the benefit of the same pre- 
sumptions ;” and Held, that “a corporation acts through 
its officers, and the admissions of such officers, made in 
the execution of the duties imposed upon them, and con- 
cerning a matter upon which they are called to act, and 
which matter is within the scope of the authority usually 
exercised by them, are evidence against the corporation. 
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Cornish, as secretary pro tem. had the unquestioned 
authority, as was his habit, to make indorsements on 
policies. Whether he made them in exact or precise ac- 
cordance with the rules of the company was not for the 
insured to inquire.” ‘Cornish, the clerk and acting sec- 
retary, was in charge of the office and acting for the 
company, and when the policies were returned with the 
entries written thereon, ‘ Loss, if any, payable to Lamb, 
Northrop and Boeckler, the parties had a right to pre- 
sume that it was done by rightful authority. Jennings, 
the president, who, it appears, had full power to act, ad- 
mitted that the contract was a valid one before the loss, 
by making a further and additioual entry on one of the 
policies, and after the loss, by telling both Lamb and 
Northrop that the entry was all right, and if the other 
companies paid he would. In this case itis very clear to 
my mind on the state of the pleadings that the agents 
were acting within the scope of their general authority, 
and the company is responsible for their acts in the 
premises.” 

Horwitz vs. The Equitable Ins. Co., 40 Mo., 557; Combs vs. 
Home Savings and Insurance Co., 43 Mo., 148; Rowley vs. Empire 
Ins. Co., 36 N. Y., 550. 

Angel and Ames on Corps., § 240; Henning, e¢ al, vs The United 
States Ins. Co., 47 Mo., 125; Conover vs. Mut. Ins. Co., 1 Comst., 
290. Salmes vs. Rutgers Fire Ins, Co., 3 Keys, 416; Commercial 
Ins. Co. vs. Cropper, 21 Ind., 311. 

Northrup, et al, vs. The Mississippi Valley Ins. Co.* 


POLICY. 


§ 44. Lire.—Term of.—Held, that a policy issued in 
consideration of a sum in hand paid, and a like sum to 
be paid annually during the life of the assured, is “one 
entire contract; not from year to year, as the premiums 
shall be paid, but for the whole term of the life” of the 
assured. 


*Decision Rendered April 3. To appear in 47 Mo. 
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Ruse vs. Mutual Life Ins. Co., 26 Barb., 556; Housden Adams 
vs. Guardian Life Ins. Co., 1 Bigelow, 218. 97 Mass., 144. 


The Manhattan Life Ins. Co. vs. Warwick.* 
Rep’d Jour’), p. 115. Va. 8.C, 


§ 45. Lire—Jndorsements —Premiums — Waiver of 
Receipt.—This notice was indorsed upon the policy, to 
which no reference was made upon its face: “No pay- 
ment of premium binding on the company unless the 
same is acknowledged by a printed receipt signed by an 
officer of the company. Held, that if this indorsement 
upon the policy is inconsistent with its terms and legal 
effect, or repugnant thereto, it is void. 

Pullerton vs. Agnew, 1 Salkeld, 172. 

Held, also, that “according to the true intent and 
meaning of the contract, the premiums were to be paid 
by the assured to the agent of the company in Rich- 
mond, Virginia, and not to the officer or agent of the 
company in New York;” and Held, also, that “if on 
the day and place when and where payment was to be 
made the assured offered to pay the agent, who had not 
been provided with the printed receipts, the company 
will be presumed to have waived that requisition, and 
a payment to the agent without them would be good, 
and a sufficient compliance with the contract.” 

The Manhattan Life Ins. Co. vs. Warwick. 


PRACTICE. 


§ 46. MarinE—Certificate of Division in Opinion.— 
A division in opinion occurred in the United States Cir- 
cuit Court while the Associate Justice of the U. 8. Su- 
preme Court and the Circuit Judge were sitting together 
as the Court,and the case came before the Supreme 
Court on a certificate of division in opinion. Held, that 
a difference of opinion between these Judges sitting in 
the Circuit Court may be certified to this Court under 
the act of April 29th, 1802, (2 Stat. at Large, 159,) and 


“* Decision Rendered April 18th. To appear in 20 Grattan. 
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that the case is properly brought before the Court by 
certificate. 


New England Mutual Marine Ins. Co. vs. Dunham.* 
Rep’d Jour’1, p. 138. UNITED Starss S.C. 


§ 47. Marine—WMarvitime Contract.—A libel in per- 
sonam was filed in the District Court for the District of 
Massachusetts on a policy of insurance, dated at Boston, 
whereby the insurance company, a corporation of Mas- 
sachusetts, agreed to insure the libellant, a citizen of 
New York, in the sum of $10,000, for whom it might 
concern, on a vessel called the Albina, for one year, 
against the perils of the seas and other perils in the 
policy mentioned. The libellant alleged that within the 
year the said vessel was run into by another vessel on 
the high seas, through the negligence of those navigat- 
ing the other vessel, and sustained much damage; and 
that he had expended large sums of money in repairing 
the same, of which he claimed payment of the insurance 
company. Held, that “the admiralty and maritime 
jurisdictions of the United States is not limited either by 
the restraining statutes or the judicial prohibitions of 
England, but is to be interpreted by a more enlarged view 
of its essential nature and objects, and with reference to 
analagous jurisdictions in other countries constituting the 
maritime commercial world, as well as that of England ;” 
that whether a contract is to be considered as maritime 
or not maritime, depends, not on the place where it is 
made, but on the swbject matter of the contract; that a 
contract of marine insurance is a maritime contract, and 
“that the District Court for the District of Massachusetts, 
sitting in admiralty, has jurisdiction to entertain the 
libel in this case.” 

New England Mutual Marine Ins. Co. vs. Dunham. — 

§ 48. Frre—Statute — Pleading.—Held, that under 
the following section of the statutes : 

§ 12. ‘The answer of the defendant shall contain: First, a 


special denial of each material allegation of the petition contro- 
verted by the defendant, or of any knowledge or information 


* Decision rendered March 27th. 
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thereof sufficient to form a belief. Seeond, a statement of any new 
matter constituting a defense or counter-claim, in ordinary and 
concise language without repetition.” (2 Wagner’s St., p. 1015.) 

“Where new matter is relied upon in defense or 
in evidence, it must be set out in the answer. There- 
fore, the grounds taken in reference to a stamp, and 
the keeping of a bar in the premises, are not open as 
a defense to the defendants, inasmuch as they were 
not set forth in their answer. Under the old system 
by pleading the general issue, everything was open to 
proof, which went to show a solid defense. But the prac- 
tice act, which has substituted for the general issue an 
answer, and requires a statement of any new matter con- 
stituting a defense, in addition to a special denial of the 
material allegations of the petition intended to be con- 
troverted, has worked a complete and total change in the 
principles of pleading. The defendants by merely 
answering the allegations in the plaintiff's petition, can 
try only such questions of fact as are necessary to sustain 
the plaintiff’s case.” 


Northrup, et al. vs. The Mississippi Valley Ins. Co. ; 
—§ 43. 


§ 49. Frre—Statute—Jurisdiction—The defendants, 
a corporation organized in another State and doing 
business in Pennsylvania, under the provisions of the 
act of April 11th, 1868, by which they were required to 
“appoint an agent or attorney resident in this State, on 
whom process of law can be served,” filed a petition for 
an order of removal from the State Court to the United 
States Circuit Court. Held, that no agreement is to be 
implied by the acceptance of a license on such a con- 
dition ; that the defendants are to be sued only in the 
State Courts. The suit may be tried in any Court which, 
independently of this act, has jurisdiction. “If the 
Constitution of the United States and the acts of Con- 
gress have conferred upon the Federal Courts jurisdic- 
tion, there is nothing in the acceptance by them of a 
license granted to them by the act of Assembly, which 
can or ought to oust it.’ The Circuit Court of the 
United States is a Court of this State. 





90 Digest of Decisions. [Oct. 
The Commonwealth vs. Pittsburg and Connellsville R. R, Co., 


8 P. F. Smith, 26. 


Newhall vs. The Atlantic Fire and Marine Ins. Co.* 
Pa. 8. C. 


PRELIMINARY PROOF. 


§ 50. AcormENT.—The policy provided that no pay- 
ment shall be due and no claim be made under it on ac- 
count of the accidental loss of life of the assured, unless 
notice of the injury, and of the death, shall be given to 
the company, and sufficient proof furnished said com- 
pany of such injury, and that such death was caused 
solely by such accidental injury. The jury found on 
sufficient evidence that while the assured was pitching 
hay the handle of the pitchfork slipped through his 
hands and struck him on the bowels, inflicting an injury 
which produced peritoneal inflammation, in consequence 
of which he died, and that the blow which he received 
from the fork handle was an accident and the cause of 
his death. Notice was given the company that the as- 
sured came to his death by accident on the 14th of July, 
by an injury received in the bowels while working in the 
hay field, producing peritoneal inflammation, which re- 
sulted fatally. The affidavit of the plaintiff, subse- 
quently furnished, avers “ that her late husband died in 
consequence of an accident, which happened on the 9th 
day of July, 1867, in this wise: Said deceased on the 
day aforesaid was assisting in unloading hay in Hope- 
well township, New Jersey, at his grandfather’s, where 
he had gone on a visit, when he accidently strained 
himself. He immediately complained of severe pain, 
and a physician was summoned. All was done for his 
relief and recovery that could be, without success. He 
lingered till the 14th of said month, when he died, and 
the said accident was the direct cause of his death;” 
and the attending physician in his affidavit says he 
“knows that he was killed by accident on the 14th day 


* Decision rendered September 23d. To appear in 66 Penn. St. R, 
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of July last, and further, that the accident was occasion- 
ed by exertions made in assisting in hauling in hay, 
which injured the abdominal muscles and produced peri- 
toneal inflammation and all its concomitant symptoms, 
which resulted in his death on the 14th of July last.” 
Held, that the facts as stated in the affidavits make out a. 
prima facie case of death resulting from an injury, ac- 
cidentallv received; that the preliminary proof furnished 
by the plaintiff must be regarded as sufficient, and that 
“the plaintiff is entitled to recover if she has given 
sufficient preliminary proof of the injury, though she 
may have unwittingly ascribed it to a wrong cause.” 


North American Ins. Co. vs. Burrows. 
—§ 42. 


REPRESENTATION. 


§ 51. Fire—Practice—Where a person procuring a 
policy of insurance upon a building, that has recently 
taken fire under suspicious circumstances, was asked in 
his application, whether he had any reason to believe 
his property was in danger from incendiaries, answered 
“No,” and failed to disclose the fact of the fire,—Held, 
that the disclosure of the fact of the fire and of his rea- 
sons to fear danger from incendiaries was material to 
the risk; that it was not competent to submit to a jury 
the question of materiality, and that it was no defense, 
that information was given sufficient to put the agent of 
the company upon inquiry. 

The North American Fire Ins. Co. vs. Throop. 


‘SUICIDE. 


§ 52. Lire—Jnsanity.—The policy contained a con- 
dition avoiding liability thereon in case the assured shall 
“die by his own hand,” ‘he assured died from poison 
self-administered. Held, that “ there is no presumption 
of law, prima facie, or otherwise, that self-destruction 
arises from insanity ;” and that “if he was impelled to 
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the act by an insane impulse which the reason that was 
left him did not enable him to resist, or if his reasoning 
powers were so far overthrown by his mental condition 
that he could not exercise his reasoning faculties on the 
act he was about to do, the company is liable.” 

Terry vs. Mutual Life Insurance Co.* 


Rep’d Jour’1, p. 132. U. 8. Crrcurr Court, District oF KANSAS. 


TAXATION. 


§ 53. Fire—Retrospective Laws.—The act approved 
December 31st, 1868, provides that taxes shall be assessed 
on the gross amount of premiums received by any in- 
surance company organized under the laws of the State, 
and on the capital stock of all incorporated companies 
created under any law of the State ; and that all proper- 
ty shall be assessed to the person or corporation owning 
or having the same in possession on the first day of Jan- 
uary of the year for which the assessmentis made. Held, 
that “the legislature may pass laws which may compre- 
hend past transactions, when such laws do not impair 
vested rights or the obligation of contracts. There must 
be a constitutional provision invaded before the legisla- 
tive power can become paralyzed, and this invasion must 
distinctly appear.” 

Fletcher vs. Peck, 6 Cranch, 87; Hoffman vs. Hoffman, et al, 26 
Ala., 535; Weaver’s Ex. vs. Weaver’s Creditors, 23 Ala., 789; Car- 
penter vs. Pennsylvania, 17 How. 456; Iurman vs. The State, 34 
Ala., 215; 232. 

And that “the revenue law took effect on the day of 
its passage, and subjected all taxable property in this 
State to its burdens on the first day of January, 1869.” 

Branch Bank of Mobile vs. Murphy, 8 Ala., 110. 


The Citizens Ins. Co. vs. Tutt, Collector.t 
ALA. S. C. 


§ 54. Lire—Statutes— Collector.—The defendant was 
tax collector of St. Louis county, and the action was 


* Decision rendered May 26th. To appear in Dillon’s U.S. Circuit Court Reports. 
+ Decision rendered February 13th. To appear in 45 Ala. 
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brought against him to recover back the amount of taxes 
collected of the plaintiff upon money loaned.and on 
hand belonging to the company. The tax was levied on 
an assessment under the act of February, 1864, which 
provides that a tax shall be levied on “shares of stock 
in banks and other incorporated companies,” and on 
“all property owned by incorporated companies over 
and above their capital stock.” Held, that the property 
was subject to taxation, and that “it was the collector’s 
duty to collect the tax unless the assessment was void, 
and it could not be said to be utterly void if the property 
was subject to taxation.” “The collector need only in- 
quire whether the assessor had jurisdiction over the 
property, @. e., whether it was liable to taxation in any 
form; and he need not trouble himself about the regu- 
larity of his proceeding. If the tax list shows jurisdic- 
tion, he is protected.” 

H. & St. Joe. R. R. vs. Shacklett, 30 Mo., 550; State vs. Shack- 
lett, 37 Mo., 280; Glasgow vs. Rowse, 43 Mo., 479. 

St. Louis Mutual Life Ins. Co. vs. Charles.* 


WAIVER. 


§ 55. Frre—Production of Bills and Invoices, &e.— 
The policy provided that all persons insured by the com- 
pany, in case of loss or damage by fire “if required, 
shall produce their books of account and other proper 
vouchers, and shall also produce certified copies of all 
bills and invoices, the original of which have been lost, 
and exhibit the same for examination by any person 
named by the company, and be examined on oath touch- 
ing all questions relating to the claim; and until such 
proofs are furnished the loss shall not be deemed pay- 
able ;” and the insured after having furnished prelimi- 
nary proofs, informed the company that all his books 
and papers had been destroyed, and demanded what 
additional proof, in their absence, was required, and the 
company failed to indicate the character of the evidence 
it required, a 1d also neglected to name a person to whom 
the books an 1 papers were to be exhibited, and insisted 


" *Decisic n rendere l March ath. “To appear in 47 Mo. 


fag tore Tethers nt ancients eatmmcenart 


nese 





94 Digest of Decisions. [Oct. 


on copies of the bills of goods purchased,— Held, that. 
“where the company puts its refusal to pay upon the 
ground of a defect in the preliminary proofs, they ought 
to point out what the defect is; what is necessary to be 
supplied, so as to give the insurer an opportunity to 
supply what is required. Failure to do this, or their 
silence, when called upon, will be held to be a waiver of 
such defect in the preliminary proofs.” 

Angel on Ins., § 245; Etna Fire Ins. Co. vs. Tyler, 16 Wend., 385; 
Burnstead vs. The Dividend Mut. Ins. Co., 2 Kern., 81; Turner vs. 
N. American Fire Ins. Co., 25 Wend., 374 and 379. 

And so, “where the company has the right by the 
express terms of the policy to call for the production of 
copies of bills, invoices, &c., where the originals have 
been lost, before a person to be named by them, and they 
fail to name such person, the company will be held to 
have waived their right to require their production, as a 
part of their preliminary proof.” 

The Home Ins. Co., of New Haven, vs. Cohen. 


WAR. 


§ 56. Lire—ZHffect of, on Contract.—A resident of 
Virginia took a policy, before the war, from the agent, 
in that State, of a company incorporated in the State of 
New York, and paid him the premium. This agent was 
to continue his residence in Virginia, and to him the 
premiums were to be paid. Hed, that the breaking out 
of the war did not annul the contract between the par- 
ties, or exonerate the company from its obligations 
under it. 


The Manhattan Life Ins. Co. vs. Warwick. 
—§ 44 


§ 57. Lire—Agency—Revocation of.— A company 
incorporated in the State of New York appointed, before 
the war, a resident of the State of Virginia as its agent 
for that State. Held, that the war was not a revocation 
of the agency. 


The Manhattan Life Ins. Co, vs. Warwick. 
—§ 44. 








REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNILED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


ELIZABETH BE. BAKER, Resp’t, \ 
vs. 
THE UNION MUTUAL LIFE INS. CO., App’t.* 


The husband has an insurable interest in his own life, and can insure for his 
own benefit. He may also insure in favor of any one having an interest in 
his life, as wife, child, or creditor, either by taking a policy naming such in- 
tended beneficiary, or by taking a policy payable to himself or his represen- 
tatives, and transferring it. 

When a husband takes out a policy upon his own life for the benefit of his wife, 
the policy is a contract with the husbind, and the terms and conditions to 
which he assents attach to and qualify the policy, and determine the liability 
of the insurers. 


The acknowledgment of the receipt of the first annual premium, embodied in 
and indorsed on the policy, as between the immediate parties to the con- 
tract, is but an admission and liable to be contradicted. 


The policy and the premium notes given at the sume time are parts of the same 
transaction, and together make the contract of the parties. 


Notice to the agent of an insurance company is notice to the company, and the 
company is chargeable with knowledge of his act, and the assured is not 
estopped from alleging the truth of the transaction with the agent. 


ALLEN, J. 


The insurance was effected by the husband for the benefit of 
his wife, and as a provision for her in case of his death. He 
was the party contracting with the defendants, and the consid- 
eration for the agreement to insure proceeded from him, not 
from the wife. The statutes of this State authorize a married 
woman to insure the life of her husband for her own benefit, 
and declare that the insurance shall be payable to her free from 
the claims of the representatives and creditors of her husband ; 
but the exemption is restricted to policies upon which the annual 
premium paid from the funds or property of the husband shall 
not exceed three hundred dollars. 

Laws of 1840, Ch. 80; Laws of 1858, Chap. 187. 

But the plaintiff had an interest in the life of her husband, and 


*Decision rendered January 24, 1871. 
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an insurance procured by him for her benefit is good at com- 
mon law. The policy would not be void as a gaming policy. 
This policy does not purport to have been effected or procured 
by the wife, or at her instance. The deceased had an insurable 
interest in his own life and could lawfully insure for his own 
benefit, or in favor of any one having an interest in his life, as 
wife, child, or creditor, and could secure the insurance to the 
party intended to be benefitted, either by taking a policy naming 
such intended beneficiary, or by taking a policy payable to him- 
self or his representatives and transferring it. 1 Phil. on Ins., 
§79; Lord vs. Dall, 12 Mass., 115. 

In this case the husband agreed for the insurance, and caused 
his wife to be named as the beneficiary in the policy. It was 
nevertheless a contract with the husband, and the terms and 
condition to which he assented attach to and qualify the policy, 
and determine the liability of the insurers. 

As between the immediate parties to the contract, the acknowl- 
edgment of the receipt of the first annual premium, embodied in 
and endorsed on the policy, is but an admission, and liable to be 
contradicted. It is simply evidence of the fact of payment, but 
not conclusive. Sheldon vs. Atlantic Fire and Marine Ins. Co., 
26 N. Y., 460; Ins. Co. of Pennsylvania vs. Smith, 3 Wharton, 
520. 

There is nothing in principle to take contracts of insurance out 
of the rule which governs and controls all other contracts, even 
the most solemn. The clause in a deed acknowledging the re- 
ceipt of the consideration of the conveyance is open to explan- 
ation. McCrea vs. Purmort, 16 W. R., 460. 

The evidence in explanation of the rezeipt here was not to 
show tbat the contract was originally void for want of consid- 
eration, but to show in what the consideration in fact consisted, 
and that the policy had become void for conditions broken. The 
evidence in explanation of the recvipt was given without objec- 
tion, and was clearly admissible for the purpose for which it was 
offered. 

The policy and the notes given at the same time for the cash 
premium were part of the same transaction, and together made 
the contract of the parties. They should be read together, if 
necessary, to ascertain the minds and agreement of the parties. 
But they speak the same language, and the same condition is 
embraced in each. The policy accepted and held by the assured, 
and the notes taken and held by the insurers, express the condi- 
tions in the same terms, and the language is explicit and incapa- 
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ble of an intrepretation which shall vary the literal reading of 
the clause. 

In so many words the parties have agreed that upon failure 
to pay the notes at maturity the policy shall become immediately 
void, and the insurers shall be released from all obligations 
under it. 

The contingency has happened and the result dictated by the 
contract necessarily follows, and Courts can not release parties 
from their own contracts fairly made, or make new contracts for 
them. Pitt vs. Berkshire Life Insurance Company, 100 Mass., 
500, is in all its essentials the same as the case at bar, and the 
Court there held, and for reasons entirely conclusive, that the 
policy was forfeited by the non-payment of the note, aud that 
no recovery could be had uponit. The case will not be changed 
if the policy is regarded as having been procured by the plaintiff, 
and as the result of an agreement made between her and the 
defendants. The husband of the plaintiff was the actor in the 
transaction and represented the plaintiff, and claiming the bene- 
fit of his acis, and of the policy procured by his agency, she 
necessarily ratifies and affirms the contract as it was made, with 
all its terms and conditions. She adopts the acts of the agent 
and makes them her own. Elwell vs. Chamberlain, 31 N. Y., 
611; Bennett vs. Judson, 21 N. Y., 238. 

If the agent exceed or transgress his authority, the principal 
may repudiate his acts altogether; but he cannot affirm in part 
and repudiate in part, take the benefit of the favorable parts of 
a contract and reject the residue. 

There is no question of estoppel in pais in the case. None 
was found by the jury, and there was no evidence upon which 
it could have been predicated. There can be no estoppel in be- 
half of one having full knowledge of all the facts; and as the 
payment of the premium by a note, with conditions affecting 
the policy, instead of in cash, was the act of the plaintiff's 
agent, and as the principal is chargeable with knowledge of the 
act of the agent, and notice to the agent is notice to the princi- 
pal, it follows that the defendants are not estopped from 
alleging the truth of the transaction as against the plaintiff. 
Dunlap’s Paley on Agency, 261; Hutchins vs. Hubbard, 34 N. 
Y. 24; Lawrence vs. Selden, 1 Selden, 401; Plumb vs. Catta. 
raugus Insurance Co., 18 N. Y., 394; Story on Agency, § 140. 
An estoppel in pais is well defined by Cowen, J., in Dezell vs. 
Odell, 3 Hill, 219, as an admission or statement by one in- 
dividual intended to influence the conduct of another with 
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whom he is dealing, and actually leading him into a line of con- 
duct which must be prejudicial to his interests unless the party 
making the admission or statement be cut off from the power 
of retraction. This is the substance of an estoppel in pais. 
Reynolds vs. Lounsbury, 6 Hill, 534; Andrews vs. Lyons, 11 
Allen, 349 ; Howard vs. Hudson, 2 El. and BI., 102. 

In such a case it would be against good conscience, and a 
fraud, to deny the truth of the admission or statement thus 
made and acted upon, and this is the point upon which the 
question of estoppel turns. Dewey vs. Field, 4 Met., 381. 

Every element of an estoppel is wanting here. The defend- 
ants by their agent, or otherwise, made no statement or rep- 
resentation to influence the action of the plaintiff, or which 
could have been supposed would influence her conduct in any 
respect ; and there was no evidence tending to show that she 
was influenced by the acknowledgment of the receipt of the 
premium, or that she could or would have paid the premium at 
any time or under any circumstances. Neither was there any 
waiver of the condition of the policy or the note. An unsuc- 
cessful demand of payment could not be construed into an 
abandonment and waiver of any of the terms and conditions of 
the note or policy, oras an alteration of the contract in any 
particular. The same fact existed in Pitt vs. Berkshire Life 
Insurance Company, supra, but was not deemed important, or 
as affecting the rights of the parties. The Court below upon 
the case should have given judgment for the defendant, and this 
Court may give the judgment which that Court should have 
given. The judgment should be reversed, and judgment for 
the defendant on the verdict with costs should be given. 


SUPREME COURT OF MICHIGAN. 


Error to Lenawee Circuit Court. 
THE NORTH AMERICA FIRE INS. CO. OF THE | 
CITY OF NEW YORK, Pl’ in Error, 
vs. 
GEORGE B. THROOP, Deft in Error.* J 


Where the agent of the company is informed of material facts and writes the 
application for the insured, evidence is admissible to prove that he was 
informed of the facts, and the company is as much estopped from denying 
such knowledge as if it was an individual insurer personally present and 
acting. 


*Decision rendered January 4, 1871. 
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A witness, on cross examination, has the right to look over the whole paper be- 
fore answering whether a signature to an instrument of writing shown him, 
is his signature. 


The failure of the insured to dise ose the fact of a previous fire and his reasons 
1o fear danger from incendiaries in answer to inquiries made in the applica- 
tion is material, and it is not competent to submit the question of such ma- 
teriality to the jury. 

In such case it is no defense that information was given sufticient to put the 
agent of the company upon inquiry. 


Cootey, J. 

This record is brought betore us by writ of error, for a review 
of certain rulings by the Circuit Court on the trial of an action 
upon a policy of insurance. The policy, it appears, was not 
produced on the trial, and was claimed to have been destroyed 
by the fire which burned the property insured; and parol 
evidence was therefore given of its contents. 

The declaration averred that the insurance company, the de- 
fendants below, insured the plaintiff “against loss or damage by 
fire to the amount of three thousand dollars; that is to say, five 
hundred dollars on his three-story brick and frame building sit- 
uated on the east side of South Main street, near the Michigan 
Southern and Northern Indiana Railroad Company, in the city of 
Adrian, used as a steam bending factory ; and two thousand five 
hundred dollars on lumber and stock of felloes, poles, bows, and 
shafts, manufactured, and in process of manufacture, contained in 
the above-named building.” The plaintiff having given evidence 
of the loss of the policy, testified to its contents as follows : “The 
written part of the policy was, as near as I can remember, as 
follows: The rate was three and a half per cent.; the whole 
consideration one hundred and five dollars. The whole amount 
insured was three thousand dollars, which was distributed as 
follows: Five hundred dollars on the three-story brick and frame 
building situated on South Main street, near the Southern rail- 
road track, and adjoining. It was on the east side of Main 
street. It stated that the building was used for steam bending 
works. There was also two thousand five hundred dollars in- 
surance in said policy on the stock, lumber, and goods manu- 
factured, and in process of manufacture, in said building. The 
stock consisted of bows, poles, felloes, shafts, &e. I don’t re- 
member whether these items were specified in the policy, but 
they were in the building.” Having thus stated the terms of 
the contract, as near as he professed to be able to do, the 
plaintiff proceeded to give the particulars of the loss. After stat- 
ing the value of the goods manufactured, and in process of manu- 
facture, in the building at the time of the fire, he proceeded to 
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say: “I also had 100 m. of lumber, which cost me about $24 
per thousand, and was worth about $30. About one-third of it 
was in the lower story of the building, the rest in the yard.” 

The plaintiff, it appears, claimed that the lumber in the yard, 
as well as that in the building, was covered by the policy. To 
establish this claim, the following questions were put to the 
plaintiff, while on the stand, and the subjoined answers elicited. 

Question. Did you show Collyer, the agent who took the insur- 
ance, the lumber outside as well as inside the building, and did he 
examine it for the purpose of insuring ? 

Answer. He was down there several times, and looked the 
place over two or three times, outside as well as inside the build- 
ing, and took its general surroundings, 

Question. What did you state to him you wanted insurance 
upon ? 

Answer. On the whole property; on the lumber outside as 
well as inside the building. It would be outside one day, and 
inside the next, 

These questions and answers were objected to as incompetent, 
but the objections were overruled. 

We have been unable, after considerable reflection, to discover 
any ground upon which the rulings in admitting this evidence 
can be sustained. It is conceded that it was not competent to 
extend or enlarge by parol the terms of the written contract, but 
it is argued that the case comes within the principle of those 
cases of which Facey vs. Otis, 11 Mich., 213, affords an example, 
in which parol evidence has been received to show the circum. 
stances under which a contract has been made, for the purpose 
of explaining its contents when ambiguous ; or of another class 
of decisions, like Malleable Iron Works vs. Phenix Insurance 
Company, 25 Conn., 465, in which it has been held that where 
parties come to an agreement concerning the meaning of oquivo- 
cal words employed in their contracts the Court will construe 
them according to the understanding arrived at. 

To make either class of decisions applicable, we must first be 
able to perceive that words have been employed which are ambig- 
uous or equivocal in meaning. The argument for the assured 
is, that in the written policy, as stated in his evidence, the words 
‘‘in said building” refer or may refer to the words “in process 
of manufacture” only, leaving the words, “stock, lumber, and 
goods manufactured” to stand by themselves; in other words, 
that while the insurance on goods in process of manufacture is 
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restricted to thuse in the building, the stock, lumber, and goods 
manufactured are insured without reference to their actual 
locality. And if there can be any doubt concerning the natural 
construction of the words being as here claimed, then, it is further 
argued, one or other of the principles before mentioned is ap- 
plicable, and tho insurance must be extended to the lumber, if 
such «ppears to have been the understanding the parties had of 
their contract at the time they made it. 

But we think any construction of the written portion of the 
policy, as given by the plaintiff in his evidence, which will con- 
fine the reference of the words “in said building” to the goods 
in process of manufacture, is forced and unnatural, and so op- 
posed to any meaning of the parties to be gathered from the 
natural and most obvious construction of their language, as to 
strongly impress one that, thus construed, the contract would, 
in effect, be a new one, differing materially from the one the 
parties attempted to express by the written instrument. No 
reason was suggested on the argument, or now occurs to us, 
why the scope of the words “in said building” should or could be 
thus restricted, beyond the circumstance that they stand in 
immediate juxtaposition to the words “in process of man- 
ufacture,” and more remote from the words “stock, lum- 
ber and goods manufactured.” But this is obviously a very 
. unimportant and quite accidental circumstance. In any enu- 
meration of the property insured in the building, some class of 
it must be mentioned last, but the qualifying words which fol- 
low, cannot, without violence to the language, be restricted ex- 
clusively to the article last specified, where, as in this case, all 
are so mentioned and connected as to make the restriction 
plainly applicable to all. If the purpose was to confine the in- 
surance to the property in the building, it would be difficult to 
choose more apt and proper words than are here employed to 
indicate that purpose; while, if a more restricted application of 
the words “in said building”? were designed, the parties, it 
seems to us, have not only failed to express their meaning, but 
have expressed the opposite. 

But whatever might be the construction of the policy, as it is 
given by ‘the plaintiff in his evidence, there is no room for 
doubt, or for a suggestion of doubt, upon it as set forth in the 
declaration. There the insurance is stated to have been “on 
lumber and stock of felloes, poles, bows and shafts, manufac- 
tured and in process of manufacture, contained in the above 
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named building.” No construction of this sentence, whether 
upon grounds of strict grammatical accuracy, or of ordinary 
use, can fail to apply the words “contained in the above named 
building,” at least to the “stock,” if not to both the “lumber 
and stock,” which are apparently its subjects; though if re- 
stricted in its reference to the stock alone, it would be fatal to 
the argument which the plaintiff makes on the evidence, where 
he excludes from the qualifying words everything but the goods 
in process of manufacture; all the others, according to his 
claim, being covered by the insurance, whether in the building 
or not. The result would be that the plaintiff, if he construes 
the policy rightly, must fail, because it varies from the contract 
declared upon. But in our opinion he does not construe it cor- 
rectly. The contract declared upon, as well as that proved, 
covers only the lumber and stock in the building; and its terms 
are too plain to admit of parol evidence upon any'theory that 
they need or will admit of explanation, giving them a broader 
scope and meaning. 

‘The second alleged error which is relied upon, relates to the 
admission of evidence touching encumbrances upon the proper- 
ty covered by the insurance. To show the materiality of this, 
it is necessary to state that the defendants put in evidence an 
application purporting to be signed by the plaintiff, and which 
their witness testified was the application on which the risk in 
question was taken. This application contained the following 
questions and answers: 

Question. “1s there any encumbrance on the property?” 

Answer. “No.” 

Question. “If mortgaged, state the amount and to whom?” 

Answer. “Two thousand dollars; Topliff & Day.” 

Appended to this application was the following undertaking: 
“And the said applicant hereby covenants and agrees to and 
with said company, that the foregoing is a just, full and true ex- 
position of all the facts and circumstances in regard to the 
condition, situation and value of the property to be insured, so 
far as the same are known to the applicant, and material to the 
risk, and the same is hereby made a condition of the insurance 
and warranty on the part of the insured.” 

The plaintiff denied signing this application, but testified that 
he signed a different one, to which an agreement was appended, 
which, so far as is material to be here stated, was as follows: 
“And the said applicant covenants and agrees with said com- 
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pany that the foregoing is a just, true and full exposition of all 
the facts and circumstances in regard to the condition, situa- 
tion, hazard, and the value of the property to be insured, so far 
as the same appertain to the risk.” The plaintiff was then 
allowed, under objection, to give the following evidence con- 
cerning encumbrances upon the property: “I suppose I had 
told Collyer, the agent, about the encumbrances as much as 
eight or ten times. He and I boarded at the same house, and 
he kept at me all the time to insure with him. He knew just as 
much about it as I did. J told him about the mortgages to 
Hunt, and to Topliff & Day, and a mortgage to W. H. Stone, 
on which there was nothing due or payable. I told him there 
was from two hundred and fifty to three hundred dollars due 
on the Hunt mortgage, and that it was originally made for five 
hundred dollars. I told him the Topliff & Day mortgage was 
originally for two thousand five hundred dollars, and that it had 
been reduced to from two thousand to two thousand two hun- 
dred dollars. These were about the amounts that were due on 
the property then. He said it would make the application look 
bad to put in all these mortgages while there was so little due 
on them.” 

‘The objection to this evidence was that it had a tendency and 
purpose to vary the written contract, in which the plaintiff 
covenanted that there was only one mortgage of two thousand 
dollars on the premises, and would in effect exempt from the 
covenant another mortgage of two hundred and fifty dollars or 
more, which the plaintiff knew about and had in mind when the 
application was made, and also any sum over two thousand dol- 
lars which might be owing on the mortgage to Topliff & Day. 

We are of opinion that at the time this evidence was offered 
and received it was competent and proper evidence. The de- 
fendants had put in a paper which they claimed was the appli- 
cation which the plaintiff had signed. The plaintiff denied hav- 
ing signed it, but admitted having subscribed a different one, 
which was not produced. The question, what were the con- 
tents of the application actually made, and what covenants it 
contained, was. therefore, a matter of dispute, and, as bearing 
upon this, the conversation between the parties concerned in 
putting it in writing was, or might be, of material consequence. 
Ifthe agent drew the application, and was fully informed of all 
material facts, the inference that these facts, so far as was cus- 
tomary, or as the blank form used by the company required, 
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would be correctly set forth in the application, was very natural 
and strong. The plaintiff, we think, was entitled to the bene- 
fit of this inference, if the jury should be of the opinion that he 
was truthful when he testified that the paper produced was not 
the one he signed. 

If, therefore, this part of the case rested exclusively upon the 
action of the court in admitting this evidence, we should not 
find it important to go further, and should hold the ruling to be 
unexceptionable. But the Circuit Judge, as we understand his 
charge to the jury, instructed them, in substance, that even 
though the application produced by the defendants was the one 
signed by the plaintiff, yet ifthe defendants’ agent filled out the 
application, and the plaintiff had previously given him full and 
correct information concerning the encumbrances, then the fail- 
ure to specify the Hunt mortgage in the application would not 
vitiate the policy or preclude a recovery. This we understand 
to be the effect of his charge and refusals to charge, so far as 
they concerned the point now under discussion. 

The question, then, isthis: When the party applying for in- 
surance states in his application that the property was encum- 
bered to a certain amount only, and then covenants that the 
application is a just, full and true exposition of all the facts and 
circumstances in regard to the condition, situation and value of 
the property so far as he knows, and as they are material to the 
risk, and makes the same a condition of the insurance and a 
warranty on his part, and it thus turns out that the encum- 
brances are untruely stated, is it any answer to a claim of for- 
feiture of the policy that the insurer was correctly informed 
concerning the encumbrances at the time of taking the risk, and 
prepared the application himself after such information was 
given him? 

The question thus stated is one which has been the subject of 
much legal controversy, and it cannot be denied that there are 
many cases which fully sustain the position ior which the plain- 
tiffs in error contend. Jennings vs. Chenango County Mutual 
Insurance Company, 2 Dennis, 75, is a leading case of this 
character. In that case the application was so worded as to re- 
quire a statement whether there were any buildings within ten 
rods of the one to be insured, and it was filled up in such a way 
as not to show any. It appearing that, in fact, there was a 
building within that distance, the court was of opinion that it 
was not competent to show by parol that the agent of the in- 
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surers prepared the application, and that he was fully informed 
of the location of such other building at the time, and framed 
the application to his own satisfaction. Brown vs. The Catar- 
augus County Mutual Insurance Company, 18 N. Y., is to the 
same effect, and many others might be mentioned. Some of 
these cases appear to assume that there is something peculiar in 
the contract of warranty contained in a policy of insurance 
which should distinguish it from other warranties, though they 
do not undertake to point out specifically what this peculiarity 
consists in. A contract of warranty does not, in general, un- 
less such is the plain intent of the parties, extend to defects pal- 
pable to the senses, and within the observation of the parties 
when the contract was made; Schuyler vs. Russ, 2 Caines, 202; 
Long vs. Hicks, 2 Humph., 305; Dilland vs. Moore, 2 Eng., 166; 
but each of the cases above cited refused to apply this rule to a 
warranty in an insurance policy, though in the case in Denio the 
court very justly say, “‘it may be difficult to assign a satisfac- 
tory reason for distinction in this respect between a warranty in 
a policy of insurance and one upon 4 sale of property.” And 
see Ang. on Fire and Life Insurance, § 143; and remarks of Nel- 
son, Ch. J., in Turley vs. N. A. Fire Insurance Co., 25 Wend., 
374. Indeed, it would seem that if any distinction was to be 
made, it should, for very obvious reasons, not be one discrimina- 
ting in the direction which these cases appear to. The warranties 
required of applicants for insurance are against those things 
which are supposed to increase the risk; but there is no definite 
line which can always be drawn between what will and what 
will not have that effect; and sometimes a fact which is material 
may be so in such slight degree as to make its omission appear 
to the parties to be unimportant. A building, for instance, 
located within ten rods of another, may or may not have a ten- 
dency to increase perceptibly the risk of injury to the latter by 
fire. If both were of wood, and within a few feet of each other, 
the hazard might be greatly increased by the proximity; but if 
both were small structures, built of brick or stone, and situated 
a considerable distance apart, an insurer would not be likely to 
make any difference in his rates because that distance fell alittle 
short of ten rods; and both parties might well suppose, in such a 
case, that an enquiry for buildings within ten rods would not 
call for a mention of such a structure, which, if mentioned, 
would not be regarded. So if one were to ask insurance to 
nearly the full value ofa building, the question of encumbrance 
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upon it might be very material, where, if he sought a policy for 
five hundred dollars only on a building worth ten thousand, the 
question whether the property was or was not mortgaged for 
some small sum would not in the least affect the premium de- 
manded. Encumbrances are important, firs‘, as bearing upon 
the extent of interest which is to be covered by the policy, and, 
second, in showing how far the insured is interested in protect- 
ing it against destruction, or, on the other hand, in suffering it 
to be destroyed ; and when the value of the property is so far 
in excess of both encumbrance and insurance as to make it the 
interest of the insured to guard and protect the property with 
constant vigilance, the fact of encumbrance, though material in 
a legal sense and in slight degree, may, nevertheless, well be 
treated by the parties as unimportant, when the contract of in- 
surance is being agreed upon. 

In all these cases, where the particular fact called for by an 
interrogatory is unimportant, or nearly so, under the circum- 
stances of the particular case, it is very easy for the assured to 
be led to suppose that such interrogatory, which he knuws was 
prepared generally, and for the purpose of meeting the cases in 
which it would be of practical importance, was not to be relied 
upon in his own case; and if the insurer himself, or his agent, 
drafts an answer to such interrogatory, in which he treats it 
as immaterial, and does not observe strict accuracy in his state- 
ment of facts, the assured might well suppose he would be 
thought captious and hypercrijtical if he should insist upon an- 
swers exactly correct, when the party seeking the information, 
and who alone was interested in it, was satisfied with statements 
less accurate, and which, with full knowledge of the facts, he had 
written out to suit himself. 

We cannot, in construing a contract of fire insurance, over- 
look the customary manner in which such contracts are obtained. 
The form which the negotiation apparently assumes is this: 
The one party applies to the other for insurance, and agrees in 
his written application that the facts material to the risk aro as 
therein set forth. The other party issues the policy, assuming 
the risk on the condition that the facts areas represented. ‘The 
appearance, therefore, is of two parties meeting on equal terms, 
who might be supposed to frame their respective propositions 
and undertakings with a view to the protection of their own in- 
terests. But, in fact both application and acceptance are usually 
drawn by the insurer himself, or his agent, into whose hands, as 
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a person understanding the business thoroughly, and, therefore, 
knowing what should and what should not be inserted in the 
writings, the assured places himself and his interests. Wedo not 
undertake to say that this is always the case, but this course is 
sufficiently general to warrant our taking notice of it as usual 
and customary. The insurer occupies the position of an expert, 
who assumes to understand what the papers should contain. 
Being an expert, he undertakes to draw a contract between 
himself and another person, who will, generally, be ignorant of 
the exact requirements; and under such circumstances the in- 
surer is under a strong moral obligation to so draft the papers 
as to make them assure to the opposite party the protection for 
which he pays his money. If there has been no fraud and no 
concealment, but a full and frank statement of all the facts, and 
the insurer has framed the papers to suit himself in view of all the 
circumstances, the law would justly be subject to the reproach 
of favoring deceptivn and fraud if the insurer was allowed to 
retain'the premium, and, at the same time, repudiate the contract 
for his own failure to make its recitals correspond exactly with 
the facts. 

In this case it is conceded that the oral answer made to the 
enquify about encumbrances mentioned the large mortgage, but 
it disputed that it specified the small one also. The plaintiff 
claims that he gave the agent full information on the subject, 
and insists that if there was any failure to mention it in the ap- 
lication, it was for reasons operating exclusively on the mind 
of the agent, and not affecting his own action. We think evi- 
dence of these facts was competent. Its purpose was, not to 
vary or contradict the contract of the parties, but to preclude the 
party who had framed it from relying upon incorrect recitals to 
defeat it, when he himself had drafted those recitals, and was 
morally responsible for their truthfulness. Plumb vs. Catarau- 
gus Mutual Ins. Co., 18 N. Y., 394; Rowley vs. Empire Ins. Co., 
36 N. Y., 550, (overruling earlier New York cases); Anson vs. 
Wumesheik Ins. Co., 23 Iowa, 84; Malleable Iron works vs. 
Pheenix Ins. Co., 25 Conn., 465; New England M. and F. Ins. 
Co. vs. Schettler, 38 Ill., 166; Hough vs. City Fire Ins. Co., 30 
Conn., 10; Patten vs. Farmers’ Fire Ins. Co., 40 N. H., 383; 
Columbia Ins. Co. vs. Cooper, 50 Penn. St., 331; Olmstead vs. 
tna Live Stock, &c., Ins. Co., 20 Mich. And we think the estop- 
pel is precisely the same when the agent of the insurer drafts 
the papers as it would be in the case of an individual insurer 
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who was himself personally present and acting. Rowley vs. Em- 
pire Ins. Co., 36 N. Y. 550; Anson vs. Wumesheik Ins. Co., 22 
lowa, 84; Marshall vs. Columbian Fire Ins. Co., 27 N. H., 165; 
Peoria M. and F. Co., vs. Hall, 12 Mich., 214; Woodbury Sav. 
ings Bank vs. Charter Oak Ins. Co., 31 Conn., 517. 

Another error assigned arises upon the following proceedings: 

The plaintiff, while upon the stand as a witness, having denied 
his signature to the application produced by the defendants as 
the one upon which the policy issued, was cross-examined, with 
a view to test the truthfulness of this denial, and the genuine- 
ness of the alleged signature. And in the course of the cross- 
examination the counsel for the defendants presented to the wit- 
ness a paper, folded so as to show only the name of the plaintiff 
in writing, and asked him if the signature there pointed out was 
his. The counsel for the plaintiff insisted that the witness had 
a right to look over the whole paper before answering. To this 
the counsel for the defendants objected, but the court directed 
that the witness should be allowed, before answering, to exam- 
ine the whole paper. And, having done so, the witness admitted 
the signature to be his. 

Where an expert is undertaking to testify concerning hand- 
writing, it is difficult to set any bounds to an examination which 
may reasonably tend to test the accuracy of his knowledge, skill 
and judgment. Obviously, it would be proper to subject him to 
tests which would be entirely improper, and tend unjustly to em- 
barrass and confuse one who did not assume to be an expert, but 
who might, nevertheless, have some personal knowledge of a 
particular specimen of handwriting submitted to his inspection. 
A person who can not even read handwriting, may, nevertheless, 
be able to testify to a particular signature which he has seen 
made; for particular marks upon the paper may identify beyond 
question the instrument whose execution he witnessed. But if 
such a witness were required to look at the signature separated 
from the instrument, and to say, without any of the aids which 
the marks upon the instrument would give him, whether that 
was or was not the signature he saw written, it is perceived at 
once that the requirement would be unfair, and a categorical 
answer impossible. Now, it may be said that every man is an 
expert as regards his own handwriting, and may rightfully be 
subjected to the same tests, when he is called to testify concern- 
ing it, that other experts might be tried by; but in fact a large 
proportion of the people do not possess or assume to possess any 
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such knowledge of the peculiarity of their own handwriting, if 
any such there are, distinguishing it from any other, as would 
justify their expressing the opinion whether isolated signatures, 
which might be theirs were in truth so or not. The handwrit- 
ing of a man who writes but little may never acquire any very 
definite characteristic, or any great uniformity ; and a very accu- 
rate penman may possibly copy the correct standard of penman- 
ship so nearly as to render it difficult for him to determine 
whether a particular word shown him was written by himself or 
by some other writer who with equal facility has copied the same 
standard. All writing in the same language follows in greater 
or less degree the same models, and some uniformity is always 
to beexpected. If all houses were constructed in the like degree 
after one plan, it might nevertheless be possible for any house 
builder to recognize the several houses he had built, if he could 
see each with its surroundings; but to require him to take a 
view of one with the surroundings excluded and to say whether 
he constructed it or not, could hardly be fair to the witness, or 
a method likely to bring out the knowledge, if any, which he 
actually possessed. A man may recognize even a casual acquaint- 
ance if his whole person—size, height, carriage and peculiarities 
of deportment—may be observed, when if he were compelled to 
judge by single feature, or even by a view of the whole face, he 
might easily be deceived in consequence of missing something 
upon which his recognition in part depended. Any examina- 
tion based upon such partial view might be useful if entrapping 
the witness were the purpose to be accomplished ; but it could 
not bea reasonable mode of arriving at the truth. The witness in 
any such case is fairly entitled to all the aids to recognition which 
the circumstances and surroundings afford; and we think the 
Court justly and very properly required that he should have them 
in this case. This by no means precludes a careful and critical 
examination of the witness after the general question has been 
answered, with a view to testing the accuracy of the opinion ex- 
pressed and grounds upon which it is based. A thorough sifting 
of the testimony of the witness is always admissible ; but justice 
to him requires that before he is subjected to that process, he 
should be allowed to give his testimony in view of all the facts 
bearing upon the point under examination, so far as they may be 
within his knowledge, instead of being restricted to a partial and 
imperfect view, by means of which the likelihood of error, mis 
take and embarrassment may be greatly increased. 
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One other alleged error requires notice. In the application 
presented in evidence by the defendants, were the following 
question and answer: 

Question: “Incendiarism; have you any reason to believe your 
property is in danger from it?” 

Answer : “ No.” 

In the blank form produced by the plaintiff, and which he 
claimed was filled up and signed, the corresponding question is 
as follows: 

“Has a building on the site of this been burned? Have you 
any reason to believe your property is in danger from incendiar- 
ism? Have you ever suffered a loss by fire? If so, how did the 
fire originate, and in what office were you insured?” 

As bearing upon the importance of these questions in the case, 
the following evidence of the plaintiff is given: 

Question: “State whether, previous to the time of making 
your application and taking your policy, you said anything to 
Collyer as to your fears of incendiarism, and if so, when, and 
what did you say ?” 

Answer: “I talked with him very freely. I offered to insure 
myself against all risks but incendiarism, if he would take it 
cheaper on that risk alone. I talked with him about being afraid 
of incendiaries the fore part of the month, and previously; not 
one, but several conversations ; that I was a manufacturer and 
was discharging hands, and they would be very angry at me. I 
took precautions and kept a watch several nights.” 

Question: “State whether anything occurred to make any 
difference in regard to incendiarism, and if so, what?” 

Answer: I wasthere several nights. Joe Bennett and I had 
talked it over about every day, and he was not satisfied that it 
was an attempt to burn it, or whether it was accidentally, from 
the railroad, and he said, and we both concluded, that there was 
not any more danger of that than of any other building, if as 
much; thatif any one had attempted to fire it, of which we were 
not sure, they wouldn’t be any more likely to come there again 
than to any other building, and probably not as likely, and I 
discontinued my watch, and took my books and papers back to 
the building. I had taken them away some days before. Thero 
was no other insurance on the lumber and stock but this, and 
none on the building but this and the Home Company.” 

Cross examination: “ Directly under one of the windows 
there was a heap of shavings which had been fired, and had 
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burned up along the side of the building, and had partially burned 
a pile of felloes. There were two or three lights of glass broken 
above the fired place, which was on the side of the building 
nearest the railroad track. The building at one corner was 
about eleven feet from the track. The fire was inside the build- 
ing. We came to the conclusion, from examination, that the fire 
was not an accident, and because of that I kept watch. Collyer 
kept trying to get the risk while I was talking to him about the 
danger ot incendiarism. I told Dr. Knapp the same as I did 
Collyer, and he took my risk and carried it two or three days 
till he sent it to the Company and they had rejected it. I 
never told Collyer about the attempt to burn the building. We 
talked over the attempts that had been made in town to burn two 
or three other buildings, and the risk of such fires generally, but 
I did not tell him of any risk of mine more than of others in 
particular. Did not tell him of this atéempt at all. I told him 
about discharging men, and that manufacturers got even down 
on them, by discharging them. He knew all about my trouble 
with Bingham. I suspected aman of firing it when I discovered 
the attempt, and when the building was burned I suspected the 
same man. I did not tell Collyer of this, but he knew I was 
having trouble with Topliff. I told Eldredge about my fears, 
and he advised me to get insured. I met him as | came out of 
Collyer’s office. He was my counsel at that time. I told him 
there was one question I looked at twice. It was ‘Have you 
any fears, or have you any reason to fear an incendiary fire?’ 
and he asked me if I had, and I replied that T had not now, and 
he said it was legal, or all right. There was such a question as 
that. That question was in the application I did sign, and I 
answered ‘No’ when I made out the application.” 

Upon this evidence the Court was requested by the defend- 
ants to charge the jury as follows: 

1. “Ifthe jury believe from the evidence that at the time of 
procuring the policy sued upon the plaintiff knew that an at- 
tempt had been recently made to burn the premises insured, 
and failed to disclose that fact to the defendant’s agent, who is- 
sued the policy, the defendant is entitled to recover. 

2. If the jury believe from the evidence that a written appli- 
cation was made by the plaintiff to the defendant, upon which 
the policy sued on was issued, in which application the plaintiff 
stated that he had no reason to fear that his property was in 
danger from incendiarism, and they find as a matter of fact that 
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he had such reason, then their verdict must be for the defendant.” 

These requests were refused, and the court charged as follows 
instead : 

“If the jury believe from the evidence that at the time of 
making the application the plaintiff had ceased to fear from in- 
cendiaries the burning of his property, and did not think he had 
any reason to believe that his property was in danger from it, 
then the fact that it was once fired will not vitiate the policy, 
and was not a breach of warranty expressed by the answer to 
the question on the subject, if there was such warranty.” 

“If the jury believe from the evidence that an attempt had 
been made to burn the building covered by the policy of insur- 
ance sued upon, shortly prior to the application made by the 
plaintiff for such policy of insurance, and that said plaintiff then 
knew: of said attempt and did not disclose it to the agent who 
issued the policy ; if the jury believe that a knowledge of such 
attempt was material to the risk, their verdict must be for the 
defendant, if the agent of the defendant had not sufficient 
knowledge to put him upon inquiry as to said prior attempt to 
burn said building.” 

Now we think that the Court in the refusals to charge and in 
the charge given, committed two crrors which may have affected 
the verdict of the jury very materially to the prejudice of the 
defendants : first, in assuming that an attempt to fire the build- 
ing insured might be a circumstance not material to the risk: 
and second, in treating the information, which was sufficient to 
put the agent upon inquiry, as sufficient to justify the plaintiff 
in his failure to communicate the facts within his knowledge, 
notwithstanding his attention was particularly called to the sub- 
ject at the time the application was prepared and signed. 

Whichever application the plaintiff signed, his attention was 
directed by proper interrogatories to the subject of incendiarism. 
And it cannot be denied that an attempt to destroy by fire the 
property upon which insurance is sought, is usually regarded as 
a circumstance of very high importance, and as one that pre- 
sumptively is always material to the risk, though possibly in any 
particular case the insurer, if he was cognizant of all the facts, 
might know that the particular attempt that had been made was 
not likely to be repeated. Without explanation the inference 
must usually be, that an effort to fire the building of another 
indicates an evil motive, which is likely to induce other attempts 
until the object is accomplished ; and no prudent insurer would 
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treat the attempt as immaterial, unless he had satisfied himself 
by careful inquiry, either that the motive for making it no longer 
existed, or that a renewal of the attempt had for some other 
reason become impracticable or unlikely. No one can question its 
being both proper and prudent for the insurer in his application 
for policies to treat this circumstance as material, and to require 
specific and truthful answers concerning it; and where he has 
done so, and made their truthfulness a ¢ ondition of the contract, 
we do not think it competent to submit to a jury the question of 
materiality, and allow them to find, in opposition to the contract 
of the parties and to general experience, that it was unimport- 
ant. We think a fact thus specifically inquired about, and gen- 
erally of such vital importance, is to be considered material as 
matter of law ; and defendants were entitled to a charge accord- 
ingly. 

But it is argued that the agent had full information of the 
plaintiff’s fears of incendiarism, an“ being thus warned, he was 
sufficiently put upon inquiry concerning the attempt to burn 
the building, if one was made. This doctrine, as applied to the 
facts of this case, strikes us as very dangerous. It is not pretend- 
ed that the plaintiff ever informed the agent of the facts which 
led him at one time to think an attempt at incendiarism had 
been made; and indeed the contrary is sworn to by him. The 
plaintiff’s general talk about a fear of the building being 
burned was precisely of that character to be well ca‘culated to 
lead the agent away from any supposition that this particular 
building ‘had been, or was likely to be, singled out from among 
others in the same city for destruction ; and his answer to the in- 
terrogatory in the application, if not untruthful, was at least want- 
ing in candor and frankness, and had a tendency to mislead. When 
a person is particularly interrogated regarding a subject peculi- 
arly within his own knowledge, and the other party is expecied 
to contract with him in reliance upon his answer, and the an- 
swer is made misleading, if not untruthful, it seems to us a per- 
version alike of law and justice, to say that he shall have the 
advantage of his uncandid answers if he can convince a jury that 
the other party was wanting in prudence in relying upon them, 
because of having notice extrinsic these answers which was 
sufficient, if followed up by inquiries in other quarters, to have 
led him to a knowledge of the exact facts. The itsurer has a 
right to know the truth from the assured himself; and if his 
inquiries addressed to him failed to elicit the truth, it is no ex- 
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cuse for the latter, either in morals or in law, that the insurer, 
if sufficiently distrustful and suspicious, and inclined to rely 
upon what he had heard from other sources, rather than upon 
the word of the assured himself, could be regarded as “ put on 
inquiry”’ respecting the truthfulness and candor of the infor- 
mation given him, in consequence of something that he had 
heard incidently at a time when perhaps he had no special oc- 
casion to charge his memory with it. He goes to the authority 
that ought to be the best, and he has a right to rely upon what 
is told him. If it were allowable to submit to a jury the ques- 
tion of his prudence in doing so, it would be impossible for that 
tribunal, in most cases, to be so fully possessed of the exact 
condition of his information at the time as to be enabled to de- 
termine whether he was or was not guilty of negligence in such 
reliance. 

The danger of such a rule as was laid down by the Circuit 
Judge appears well illustrated in this case. It was submitted 
to the jury to say whether the agent had not sufficient know- 
ledge to put him upon inquiry as to a prior attempt to burn the 
building; and if they reached that point at all in the course of 
their investigations, they must have found that he had. But we 
look in vain through this record for anything upon which such 
finding could justifiably be based. The expression to Collyer 
of the plaintiff’s fears was not at all calculated to impress him 
that any attempt had as yet actually been made; and no infor- 
mation is shown to have come to the agent from any other 
quarter which could justly charge him with want of prudence in 
not pursuing inquiries in other directions. The effect of the 
charge was to permit the jury, in construing and applying the 
contract, to substitute their own views of what was material, 
and of what was prudent for the insurer, for the views of the 
parties embodied in the writings, which we have already seen 
were eminently reasonable, and which they had agreed upon as 
the evidence of what the contract was to be. 

These views render it necessary that there should be a new 
trial. We have not examined in detail all the errors assigned, 
because the views expressed render some of them unimportant, 
and we think what is here said covers the whole ground sufficient- 
ly for the purposes of a new trial. We think the Court erred in 
charging the jury as requested by the plaintiff, that ‘if the jury 
believe from the evidence that the application produced by the de- 
fendant is not the genuine application signed by the plaintiff, and 
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upon which the policy issued, then there is no proof in the case 
upon which the jury are authorized to find what the contents of 
that application were, or whether there was any warranty in it to 
affect the plaintiff’s right of recovery.” The evidence of the 
plaintiff sufficiently shows that he was inquired about concerning 
attempts at incendiarism, and that he gave a negative answer. It 
also shows that he warranted the correctness of his answers so 
far as pertained to the risk. Whether, if no such inquiry had 
been made by the application, and the plaintiff had failed to make 
a full disclosure, the policy would have been void for that reason, 
is a question which does not arise upon this record. 

The judgment must be reversed, with costs, and a new trial 
ordered. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


THE MANHATTAN LIFE INS. CO., Pl’f in Error. 
vs. 
CORBIN WARWICK, Def’t in Error.* 


A policy issued in consideration of a certain sum paid at the time of issuing the 
policy, and a like sum to be paid annually during life, is one entire contract 
for the whole term of the life, and not a contract from year to year. 

A contract, made by the assured in Virginia, with an agent, in that State, of a 
company belonging in New York, was a Virginia contract, and the pre- 
miums were to be paid in Virginia and not in New York. 

A corporation cannot exist outside the State in which it is incorporated, and has 
no powers or rights in another State, except on such conditions as that State 
may impose. 

An endorsement upon the face of a policy, inconsistent with its terms and legal 
effect, or repugnant thereto, is void. 

The breaking out of the war did not annul the contract between the assured, 
living in a seceded State and an insurance company belonging in a non- 
seceding State, or release the company from its obligations under the con- 
tract, 

Nor did the war operate as a revocation of the agency of an agent of the com- 
pany in the seceding State. 

If the agent of the company to whom payment of premium is to be made, is 
not provided with the printed receipts required, the company will be held to 
have waived the requirement, and payment without them will be considered 
a sufficient compliance. 

ANDERSON, J. 


In July, 1857, the defendant in error, for his sole use, effected 
a policy of insurance for $10,000 with the Manhattan Life Insu - 
rance Company, the plaintiff in error, upon the life of his brother 
William Sidney Warwick, of Powhattan County, Virginia, who 
was largely indebted to him. The plaintiffs in error were a New 
York company, and the policy was effected through their agent in 





*Decision Rendered April 18th, 1871. 
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Virginia, J. B. Macmurdo. The premiums on the policy were 
punctually paid, by the defendant in error, to their agent in Rich- 
mond, up to July 23d, 1862; and the premium for that year, due 
on that day, he then offered to pay to said agent, in New York 
funds, but he refused to receive payment under alleged instruc- 
tions from his principals not to renew or continue policies. Four 
months after, on the 23d of November, 1862, William Sidney 
Warwick died, of which the company had due notice. After his 
death the company refused to pay the policy to Corbin Warwick, 
and he brought this suit to recover it in the Circuit Court of 
Richmond City, which rendered judgment in his favor for the 
amount of the policy, less the last premium, and the company 
have brought the case here upon a writ of error. 

The case presented by the record is this, in brief: They re- 
fused to receive the last premium when it fell due and was ten- 
dered, and now refuse to pay the policy, because the premium 
was not paid; and, moreover, claim of the defendant in error a 
forfeiture of the premiums which he had paid, amounting to 
$5,155, besides interest, and they invoke the intervention of 
this Court to sustain them in these pretensions. If this was the 
contract, fairly interpreted according to its spirit and legal effect, 
however harsh in its operations upon the defendant in error, it 
must be carried out. 

The first question, therefore, which we have to consider is, 
what was the contract between these parties ? Without encum- 
bering this opinion with a minute and critical examination of 
the policy, I will simply state what, in my opinion, the contract 
is, according to the legal import and effect of the policy. It isa 
contract of the company, by deed poll, to pay to Corbin Warwick 
for his sole use, ninety days after due notice, and satisfactory evi- 
dence, of the death of William Sidney Warwick, $10 000 for the 
consideration of $1,031 in hand paid by the said Corbin Warwick, 
and a like sum of $1,031 to be paid by him, annually, on the 23d 
of July, for the term of the natural life of the said William Sidney 
Warwick ; subject to defeasance upon the nonperformance of va- 
rious conditions, minutely detailed; among others, the non-pay- 
ment of the premiums, or either of them, on the day they fall due 
—in which case the company is not to be liable for the sum as 
sured, or any part thereof; but the policy shall cease and deter- 
mine. And it is further stipulated that, in every case, where the 
policy shall cease or become void, all previous payments thereon 
shall be forfeited to the company. The policy is one entire con- 
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tract, not from year to year, as the premiums shall be paid, but for 
the whole term of the life of William S. Warwick, upon condition 
that, if the annual premium is not paid on the 23d of July, the 
policy shall cease and be void, as was held in Buse vs, Mutual Life 
Insurance Company, (26 Barb., 556), upon the construction of the 
policy in that case, the terms of which are very muca the same as 
in this. That case, and also the case of Howden, admx., vs. 
Guardian Life Insurance Company, (1 Bigelow, 218, 97. Mass, 
R., 144,) fully sustain this construction. It is not a contract of 
indemnity, as a policy against fire, for a definite period, but it is a 
contract to pay a certain sum of money for the consideration men- 
tioned, upon the happening of an event which is inevitable, and 
only uncertain as to the time it may transpire. 

Itis a corollary from the contract thus understood, that the com- 
pany, when they executed this deed, assumed an obligation to pay 
the sum assured to Corbin Warwick, from which they could not be 
relieved by anything they could do or leave undone; but only by 
the act or omission of the assured. Consequently the company 
could not relieve itself from this obligation, or subject the other 
party to a forfeiture, by refusing to receive payment of a premium ; 
or by hindering or preventing the other party from paying it; or 
by any disability on its part to receive it, and which prevented its 
payment, which was not provided for in the contract. If the as- 
sured was at the place on the day when and where payment was 
to be made, and where he had a right to make payment, ready 
and prepared to make payment, but was prevented by either of 
the causes mentioned, it would be unreasonable to say that he had 
incurred the forfeiture, and, I think, it is equally clear, upon 
reason and authority, that the company was not thereby released 
from its obligation to pay the sum assured. It would be a mon- 
strous perversion of law, and repugnant to every sense of justice, 
to say that this company, after having received more than half the 
sum assured, could, by their act, determine the policy, hold on 
to the money they had received, and say to their confiding victim, 
you may whistle to the winds for your merited reward, notwith- 
standing you relied upon our covenant and good faith to pay it. 

And although the case cannot be so strongly put, I think it is 
equally clear that, when the assured was involved in no default, 
but was at the place when and where payment was to be made, 
ready and willing to pay, but was prevented by the disability of 
the company to receive payment, from whatever cause, he having 
had no agency in producing it, the company is not entitled to claim 
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the forfeiture, or to be relieved from its obligation to pay the sum 
assured. 

The question upon this view of the case is suggested, Was the 
assured, on the 23d of July, 1861 and 1862, at the place where the 
premiums were payable, ready and prepared and offering to pay 
them ? He was at the office of the agent, J. B. Macmurdo, in the 
city of Richmond, and then and there offered to pay the premiums, 
which fell due on those days respectively, in the kind of funds, 
which the company required. On the first of those days, Mac- 
murdo received payment in New York funds, or its equivalent, 
and gave his receipt therefor, in discharge of the obligation as 
agent of the company. On the last day mentioned, the assured 
offered to pay Macmurdo, the agent, but he refused to receive it, 
upon the ground, as he alleged, that he was instructed by the com- 
pany not to receive payment, “ nor to renew or continue policies.” 
Now, upon this contract, the questions arise, first Was the city of 
Richmond or the city of New York the place of payment ? and, 
secondly, Was Macmurdo the agent, or an officer in New York 
the agent, to whom payment was to be made ? I think when this 
contract is interpreted in reference to its terms and subject mat- 
ter ; the situation, character and legal status of the parties ; the act 
of the Assembly of Virginia, under authority of which it was made, 
and which must be read as a constituent partof it; and with refer- 
ence to the usage of the company, and the conduct of the parties 
in its execution, it must be regarded as a Virginia contract, made 
in Virginia, with the Virginia agent, and to be performed in Vir- 
ginia, through that agent, and that it was intended by the parties, 
and so understood by them, that the payment of the premiums 
were to be made to the agent at Richmond, and, if made or ten- 
dered to him at the time they respectively fell due, it would be a 
fulfillment of the conditions required of the assured. To take a 
comprehensive view of the whole case, I cannot come to a different 
conclusion. 

The defendant in error, and William S. Warwick, were resident 
citizens of Virginia, and the plaintiff in error a corporation of the 
State of New York. It was created by a law of that State, and can- 
not exist outside of its limits. Ithad no power to make contracts, 
or to do business, in Virginia, but by permission of the State. In 
Paul vs. Virginia (8 Wall., p. 178), Mr. Justice Field, delivering the 
opinion of the Supreme Court, says, “ Having no absolute right 
of recognition in other States, but depending for such recognition 
and the enforcement of its contracts, upon their assent, it follows, 
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as a matter of course, that such assent may be granted upon 
such terms and conditions as those States may think proper to im- 
pose. They may exclude the foreign corporation entirely ; they 
may restrict its business to particular localities ; or they may exact 
such security for the performance of its contracts with their citi- 
zens, as in their judgment will best promote the public interest. 
The whole matter rests in their discretion.” Again, on p. 183, he 
says, “ The policies do not take effect, are not executed contracts, 
until delivered to the agent in Virginia. They are then local trans- 
actions and governed by local laws.” In Slaughter’s case (13, 
Gratt., 773) J. Samuels says, ‘* I have no doubt of the power of the 
General Assembly of Virginia to forbid foreign corporations from 
engaging in any pursuit within the State, and of consequence, to 
grant permission to engage therein, only upon terms.” 

The Legislature of Virginia, consistently with this well estab- 
lished principle, enacted a law with regard to foreign corporations. 
Chapter 39, sec. 23, of code of 1860, provides “that no insurance 
company, unless incorporated by the Legislature of this common- 
wealth, shall make any contracts of insurance within this State 
until such insurance company shall have complied with the pro- 
visions of this act.” The 24th section provides that every such 
‘insurance company shall, by a written power of attorney, appoint 
some citizen of the commonwealth, resident therein, its agent or 
attorney.” This is the first provision, and no foreign insurance 
corporation could make a contract in this State until such agent 
was appointed. but it imposes this further condition, that such 
agent shall accept service of process, &c., in these words: ‘‘ who 
shall accept service of all lawful processes against such company, 
in this commonwealth, and cause an appearance to be entered in 
any action, in like manner, as if such company had existed and 
been duly served with process in this State.” And the 27th sec- 
tion provides that service of process on such attorney shall be “ suf- 
ficient service upon his principals.” These provisions of the act 
are not words of limitation on the power of the agent, but of enlarge- 
ment. The first provision requiring them to appoint an agent here 
is general, and implies, it seems to me, that the company, in all its 
transactions in this State, must act through that agent, and can act 
in no other way. It is only known and recognized in this State 
through that agent. It implies that the company can only make 
contracts through him, and receive and enforce their performance 
through him. He is the sole representative of the company in this 
State. The term implies a general agency, limited only to the 
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transactions of the company in this State, but would not embrace, 
I apprehend, by that general term, the power to accept the service 
of legal process, and to enter an appearance for the company when 
sued, if it had not been so expressed. The right of action or suit 
against the company in the Virginia courts, without some such ex- 
press provision, would not have been required merely by pro- 
viding that they should appoint a resident citizen of this common- 
wealth their ‘“‘general agent” here. But this provision gives to 
the company a sort of local existence in this State, through their 
representative agent, and shows a purpose and design on the part of 
the Legislature to make its transactions within this State local 
and subject to the jurisdiction of the State, as effectually as if it 
had been incorporated in this commonwealth. 

The 25th section requires the company to file a copy of the 
power of attorney, duly certified and authenticated, with the audi- 
tor of public accounts, &e. 

The 26th section requires the company to have an agent here at 
all times, without interruptions, “while any liability remains out- 
standing on such insurance.” 

The 28th section imposes penalties upon the agent who shall 
effect policies of insurance in this State without complying with the 
requisitions of this act. I think, therefore, that the construction 
given to this act, that it only contemplates and provides for the 
service of legal process and the prosecutions of suits against the 
company in this State, is too restrictive. This more clearly appears 
from subsequent sections. The 29th section requires the agent to 
make return on oath to the auditor of public accounts, on the first 
Monday in October and May in every year, of the amount of pre- 
miums received, and assessments collected during the said period. 
And also that he “shall at the same time pay into the treasury 
such tax as may be imposed by law, on the amount of such pre- 
miums and assessments, and the whole sum received for policies, 
whether paid in money or other obligations, shall be deemed to be 
premiums for the purpose of this section.” This section treats the 
agent as if he were the company in Virginia, and imposes duties 
on him which he could not perform if he were not the receiving 
agent of the company in Virginia, and this section clearly treats 
him as such. How could he make oath to the amount of premiums 
received, if they did not pass through his hands, and, indeed, who 
else could collect the assessments due the company in the State, and 
receive the premiums, he being the only agent of the company 
here. Or who would be willing to incur such responsibilities for 
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the payment of taxes as agent for the company in this State, if the 
premiums and assessments were not to be made through him, but 
to be paid directly by the parties, by whom they were payable, to 
the agent or officer of the company in New York ? Such an idea is 
repugnant to the whole scope and policy of the law. 

The 30th section imposes a penalty of $1,000 upon the agent 
for failing to make such return, or for making a false return. 
With what reason could the agent have been subjected to sucha 
penalty by the Legislature, if it had not been intended that he 
should be the only agent of the company for receiving the pre- 
miums and collecting the assessments. and therefore would have 
personal knowledge of what he is required to affirm. A bond in 
the penalty of from $1,000 to $5,000, at the discretion of the 
auditor, to make the semi-annual returns, and to pay the tax, is 
required to be given through the agent. But the 32d section, I 
think, fully confirms this construction of the law. It prohibits 
any one to act as agent of the company, to make or renew, di- 
rectly or indirectly, any contract of insurance within this State, 
or with any person resident therein, otherwise than in compli- 
ance with the provisions of this act, or in any way contrary to 
its true intent and meaning, under the penalty of $500, for every 
such offense. The prohibition in this section is express. No 
one except the agent appointed, as is provided in this act, can 
make or renew such contracts for the company in this State. 
Consequently, a contract of insurance, or renewal made by the 
plaintiffs in error, within the State of Virginia, or with any per- 
son resident in Virginia, through one of its officers in New York, 
would fall directly within the prohibition of this 32d section. 
Therefore, reading the contract in connection with this act of 
assembly, as a constituent part of it, though it professes to have 
been sealed by the company, and signed by the President and 
Secretary, and delivered in New York, (which cannot be true as 
to the delivery), it was not made by them, directly or indirectly, 
but was made at Richmond with Macmurdo, and countersigned 
by him who received the advance premium at Richmond, and 
then and there, and not until then, it became a contract. The 
signing by the President and Secretary gives no validity to the 
instrument; but it derives its force and effect, as a contract, from 
the signing and delivery of Macmurdo, at Richmond, and would 
be as effectually, and to every intent and purpose, a contract 
binding upon the company, if the signature of the Secretary and 
President had not been affixed to it. It was not, and could not 
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be, a contract made with them, directly or indirectly, by the 
express enactment of the Legislature of the State, and their sig- 
natures to it have no effect whatever. But the policy itself stip- 
ulates that it is not binding on the company until counter- 
signed by I. B. Macmurdo, at Richmond, and the advance 
premium paid. It was then a Virginia contract, to be performed 
in Virginia, through I. B. Macmurdo, the agent and sole repre- 
sentative of the company in the State. This conclusion is sup- 
ported by reason and authority. Daniels et al. vs. Hudson 
River Fire Insurance Co., 12 Cushing, 422—a case directly in 
point—and Fant et al. vs. Miller & Mayhew, 17 Gratt., 77. In- 
terpreting the policy with reference to its terms and subject 
matter, the situation, character, and legal status of the parties, 
and the act of the Virginia Legislature, by authority of which it 
was made, and which must be read as a constituent part of it, I 
am clearly of opinion that the contract was made, and to be per- 
formed, with Macmurdy, the agent of the company at Richmond, 
Virginia, and that payment of the premiums to him as agent of 
the company at Richmond, by the defendant in error as they re- 
spectively fell due, was a compliance with the terms of the con- 
tract, accordiny to its spirit and legal effect, and as it was under- 
stood by the parties. And if we consider it further, with refer- 
ence to the conduct of the parties and the usage of the company, 
we shall find nothing adverse to this construction, but much to 
confirm it. 

In view of the facts that payment could only be made to some 
agent of the company; that the assured resided in Virginia, 
where the contract was made, and that the company had an agent 
here, with whom the contract was made, and by the law was 
bound to keep an agent here uninterruptetly, through whom 
alone they could make or renew contracts of insurance with citi- 
zens of Virginia; to say that it was contemplated or intended 
by the parties, or either of them, that the assured must every 
year, when the premiums were about to fall due, leave the agent 
here and go to a distant city to pay the premium to the agent of 
the company there, would be a most violent presumption. That 
the contract was not understood as imposing this needless and 
burdensome condition on the assured, is shown by the conduct 
of the parties, and the usage, as far as it is exhibited by the 
record in this case, of the company. The advance premium and 
three subsequent annual premiums were paid here to their agent, 
Macmurdo, with the unequivocal acquiescence and ratification of 
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the company ; and if any objection was ever made, which is very 
questionable, to the payment of the premium due in 1861, 
through their agent. Macmurdo, it was not made until long after 
he had received it, and their agent in receiving it violated no 
instructions, at any rate none which they could lawfully give, as I 
shall show. The conduct of the parties, then, was in accordance 
with the interpretation which I have given to their contract. 

But there is an indorsement upon the deed, to which no refer- 
ence is made on its face, purporting to be a “notice.” If this 
indorsement upon the deed is inconsistent with its terms or legal 
effect, and repugnant thereto, it is void. Pullerton vs. Agnew, 1, 
Salkeld, 172. 

I propose now to notice only one clause in connection with the 
point 1 am considering. It is in these words: ‘*‘ No payment of 
premium binding on the company, unless the same is acknowledged 
by a printed receipt signed by an officer of the company.” Is that 
’ indorsement inconsistent with the construction | have given to the 
contract, that the premiums were to be paid here, to the agent, 
Macmurdo? It is only in reference to that point that I propose 
now to consider it. If it is a condition inconsistent with the deed 
upon its face, or according to its legal effect, upon the authority 
cited, it would be void. But Ido not think it is, in this point of 
view. It does not require that the payment shall be made to an 
officer. It only prescribes a particular kind of evidence, a printed 
receipt signed by an officer, nor does it exclude the signing by the 
agent at Richmond. If we will now turn to the receipts which 
were actually given, we shall find that it does not mean that pay- 
ment shall be made to an officer in New York; but that, on the con- 
trary, the right of the party to pay to the agent at Richmond is not 
taken away by this endorsement. To each of these receipts is an- 
nexed a condition or declaration, in these words: ‘‘ Not binding 
until paid, and countersigned by I. B. Macmurdo, Esq., agent at 
Richmond.” ‘That declaration, annexed to the receipt, shows most 
unquestionably that when the receipt was signed by the secretary 
the money had not been paid ; and it shows further, that the money 
was to be paid to Macmurdo, the agent at Richmond, Va. ; and 
when paid to him there, he was to sign the receipt and deliver it 
to the assured. This usage of the company, if it may be so called, 
is in perfect accord with the foregoing interpretation of the con- 
tract. 

I am clearly of opinion, therefore, that according to the true in- 
tent and meaning of the contract, the premiums were to be paid by 
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the assured to the agent of the company in Richmond, Va., and not 
to the office or agent of the company in New York. 

But it is contended for the plaintiffs in error, that Macmurdo 
was not the agent of the company on the 23d of July, 1861, when 
the premium for that year was paid him; or on the 23d of July, 1862, 
when the premium was tendered to him by the assured, and by him 
refused ; because they say that the war, and also their letter to him 
of the 30th of May, 1861, was a revocationof his power. We will 
eonusider the assumption on both grounds. 

But there is another postulate of the counsel for the plaintiffs in 
error, which lies back of this, and should be considered first, or in 
connection with it; and that is, that the breaking out of war an- 
nulled the contract between the parties and exonerated the plain- 
tiffs in error from all obligation under it. Forfeitures are not to be 
favored ; and I should be very reluctant to apply the rule “ that 
war dissolves or suspends contracts between alien enemies,” to 
such a contract as this, and would not do it unless it comes strictly 
within the rule. As was remarked by Ch. J. Kent, in Clarke vs. 
Moony, 10th Johns., the ancient severities of war have been greatly 
and justly softened by modern nsages, the result of commerce 
and civilization. And the doctrine once held in the English 
courts, that an alien’s bond became forfeited by the war, would 
not now be endured. That would not be more severe and revolt- 
ing to our sense of justice, it appears to me, than to hold that the 
assured had in this case, by the war, forfeited the money he has 
paid, and has rights under this contract. ‘The contract in this case 
was partly executory and partly executed. It was altogether ex- 
ecutory on the part of the company, in the sense that they had 
done nothing yet towards the performance on their part. But it 
had been largely executed on the part of the assured, whereby he 
had become invested with the right to the policy for the life of 
Wm. 8S. Warwick, which could only be defeated by his default. 
This right became vested when the advance premium was paid, 
and was a right to the insurance not merely for one year but for 
the life of Wm. 5. Warwick. <A new contract every year was not 
necessary to give the right; but only the annual payment of the 
premium was necessary to prevent the divesting of the right. The 
annual payments, and giving receipts therefor, were not new con- 
tracts, but only the performance of a subsisting contract. The 
contract being made strictly within Virginia, with an agent re- 
siding there, and who was to continue to reside there as long as 
any stipulation of the contract was unperformed—an agent with 
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whom the contract was to be performed, and to whom the pre- 
miums were to be paid, in Virginia, as has been shown, it seems to 
me that this case does not fall within the rule as applied, or within 
the reason of it, as explained and illustrated by the judges in any 
of the numerous cases cited by the learned counsel. In all those 
eases the contract was to be performed in the enemy’s country. 
Here the performance is strictly restricted by the contract itself, 
according to its intent and legal effect, and by the design and 
policy of the law, by the authority of which it was made, to the 
limits of Virginia. In those cases, and which was particularly re- 
lied upon by Judge Story in the case of the Rapid, ‘they had no 
power to sue in the public courts of the enemy’s nation.” Upon 
this contract they could sue or be sued in the public courts of Vir- 
ginia, even pending the war. 

Griswold vs. Waddington, 16 Johns., is a leading case relied 
upon by the learned counsel for the company, and particularly the 
following passage in the very elaborate and learned opinion of the 
chancellor: ‘Here then,” the chancellor observes, “we have the 
final consummation of this discussion, and the sanction of the 
doctrine we have been tracing, solemnly given by the highest judi- 
cial authority in the United States. It reaches to all interchange 
or transfer, or removal of property, to all negotiation and contracts, 
to all communication, to all locomotive intercourse, to a state of 
utter occlusion, to any intercourse but one of open hostility, to any 
meeting but in actual combat.” The chancellor has given us here 
a compend of all the cases, to which this doctrine reaches, but un- 
fortunately for the plaintiffs in error they cannot bring their case 
within the category. In the performance of this contract, by the 
assured, it was not necessary that there should be any ‘‘inter- 
change,” “transfer” or ‘removal’ of property from this State into 
the enemy’s country: nor did its performance require any ‘‘com- 
munication,” “locomotive intercourse.” “negotiation and contracts,” 
between him and the plaintiffs in error, or any alien enemy, and a 
state of “utter occlusion” to any intercourse but one of open hos- 
tility, to any meeting but in actual combat, (if there could have 
been such a meeting between a man near seventy years of age and 
a New York corporation,) was not incompatible with the execution 
of this contract. It does not appear that there was before the war, 
in the making and execution of it, any intercourse or correspond- 
ence of any sort, between the assured and the officers of the com- 
pany in New York. Certainly none was necessary. It is most 
probable that they were not known to each other. And if the con- 
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tract could be made and performed before the war, without any in- 
tercourse between them, there is no reason why it should not be 
done during the war. 

If the law had been framed by the Legislature of Virginia, 
with a special reference to a state of war between the States, 
its adaptation could scarcely have be more complete. The pos- 
sibility of such a state of war may not have been, and probably 
was not, in the mind of the legislature, when they enacted this 
law. But as it was the design of the Legislature to protect the 
State and her citizens against abuses and impositions, by these 
foreign insurance companies, who were not amenable to her laws 
or subject to her jurisdiction, in imposing conditions upon these 
companies, for the privilege of operating in this State, sufficient 
to give the desired security in time of peace, they were neces- 
sarily comprehensive enough to embrace a state of war. 

And to this end, in framing the law, whether for a state of 
peace or war, it was necessary to make the operations of the 
companies within the State strictly local and subject to the juris- 
diction of the State, and completely independent of any foreign 
jurisdiction, in the making, performance and enforcement of 
their contracts in this State. This was evidently the leading design 
the Legislature in the law which was framed for the purpose. 
Our difference is not as to the principle, but as to its application. 
In the numerous cases reviewed by the chancellor in that leading 
case, | am under the impression that the principle “ that war dis- 
solves the contract” is not applied, in asingle instance, to a con- 
tract made and executed by one of the parties, in whole or in 
part, before the war; and where the execution of the contract 
on his part was to be completed before he was entitled to any 
performance of the other party, and had been partly performed, 
or where the dissolution of a contract made before the war 
would work a forfeiture. Such an application to the rule would 
be unreasonable, arbitrary and immoral. The parties in entering 
into the contract before the war did nothing criminal or unlaw- 
ful, that they, or either of them, should be liable to the punish- 
ment of a forfeiture of their contract. Not so where the con- 
tract is made during the war. In that case it is unlawful and 
criminal, and therefore void. And this, it seems to me, is the 
proper distinction. Where the contract is made before the war, 
but not executed by either party, and the carrying it into ex- 
ecution would involve a violation of the duty of the parties re- 
spectively to their country, in the new relations which the war 
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has created ; in that case its execution not having been entered 
upon, and it being uncertain how long the war may last and pre- 
vent the execution of the contract, it may be dissolved; and this 
not to the prejudice of the parties, or either of them, but, for 
their presumed convenience and benefit, to be absolved from the 
obligation of a contract, which, in the changed relations of their 
countries, cannot be carried into execution. On the other hand, 
if the contract is partly executed, and rights under it have vested, 
and it cannot be dissolved without the loss or forfeiture of one of 
the parties ; and it cannot be carried into execution, consistently 
with the duty of the parties to their countries respectively while 
the war lasts, in such case it should not be dissolved, but only 
suspended. But if it can be carried into execution, notwith- 
standing the war, without conflicting with the obligation of al- 
legiance of either party, it will be neither dissolved or suspended. 

In the very case we are commenting on, the contract which 
was the subject of the suit was made during the war between 
alien enemies; and there is not, I think, a sentence in the 
opinion of the chancellor, or in the cases he reviews, in conflict 
with the distinction I have taken. On p. 471, he cites the case 
of ex parte Boussmaker (13, Vesey 71) which supports it. He 
says, the Lord Chancellor having had occasion to notice this sub- 
ject, observed “that a debt arising from a contract with an alien 
enemy, could not possibly stand, tor the contract would be void. 
But if the two nations were at peace at the date of the contract, 
it being originally good, upon the return of peace the right to 
sue would survive.” Chancellor Kent, commenting on this de- 
cision of Lord Chancellor Erskine, says: “The chancellor here 
very clearly and accurately marks the distinction between debts 
contracted before and after the commencement of the war, and 
he holds the latter to be absolutely void.” And in the latter case 
of Buchanan vs. Curry, 19 Johns., when this elaborate review of 
the cases on this subject was fresh in the Chancellor’s memory, 
he enforced an executory contract, made and partly executed 
before the war, between citizens of the two countries respec- 
tively, which afterwards became involved in war. The perform- 
ance of the contract was completed pendente bello by one of the 
parties with the agent of the other, who resided in the same 
country with the former, and the performance with the agent 
was held good and binding on the other party, who was an alien 
enemy residing in the enemy’s country. But the chancellor 
said, “If such a contract had been entered into during the war, 
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it would have been illegal and void.” And again: “It is not 
unlawful to pay debts or perform contracts to alien enemies if 
the payment be made, or the duty be performed, in one country.” 

This is a much stronger case than that. In that there was 
nothing in the contract or law to limit the performance to the State 
or to the local agent. In this there is. In that there would have 
been no forfeiture or serious loss to the party by dissolving the 
contract. In this there would be a cruel forfeiture to one party, 
and no loss, but great gain, to the other. In that case the act was 
done in discharge of an obligation which might have been suspended 
without loss; in this, in the performance of a condition to save a 
forfeiture. In that case a party could not enforce his contract by 
suit pendente bello; in this he could. It was held in that case 
that ‘the rule is founded in public policy, which forbids, during 
war, that money or other resources shall be transported so as to aid 
or strengthen our enemies. ‘The crime consists in eaporting the 
money or other property, or placing it in the power of the enemy— 
not in delivering it to an alien enemy or his agent residing here, 
under the control of our Government.” The principle of that case 
is not in conflict with cases relied upon by the company’s counsel, 
but clearly takes this case out of the rule applied in those cases ; 
and the decision, it seems to me, is a complete refutation of the 
argument of plaintiff's counsel, that the war was a revocation of 
the agency in this case, a point upon which much stress was laid, 
and which I will now consider further. In Clarke vs. Moony, 10 
Johns., Ch. J. Kent says: “It is even held if aliens are ordered away 
in consequence of the war, they are still entitled to leave a power 
of attorney aud to collect their debts by suit.” In King vs. Hanson, 
4 Call., p. 259, Hanson, a native of England, came to Petersburg 
several years before the war of the Revolution. After the declara- 
tion of independence, he refused to take the oath of allegiance to 
Virginia, and returned to England. Before leaving, he appointed 
Atkinson & Taylor his attorneys in fact, to make sale of his house 
and lot in Petersburg. His attorneys make sale of it in 1778 for 
£1,000, for which they took the bond of the purchaser, payable on 
demand. After the war, Hanson returned and brought suit on the 
bond given to his agents for the purchase money. And this Court 
affirmed the judgment of the Court below, so far as it gave validity 
to the execution of the power by the agents, and enforced the bond 
with interest. The only ground upon which interest could have 
been allowed was, that the creditor had an agent here to whom 
payment could have been made. In the case of Mouseaux vs. 
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Urquahart, 19 Louisiana R., p. 485, it was held that the agency was 
not ‘‘ dissolved or even suspended by the occurrence of the late 
war.” In Denniston vs. Imbrue, 3 Wash. Cir. Repts., p. 403, the 
Court say “the last question respects interest during the war. We 
think that if the alien enemy has an agent in the United States, or 
if the plaintiff himself was in the United States, and either of 
these facts known to the debtor, interest ought not abate.” The 
debtor might have paid his debt, either to the creditor, or his agent 
in this country, without the danger of violating his duty, or the 
laws of the land?” This case re-affirms the principle decided by 
the same Court in Conn vs. Penn, 1 Peters C. Rep., 496. The prin- 
ciple of these cases is settled by the highest court in the land, in 
the recent case of Ward vs. Smith, 7 Wall, p. 452. Mr. J. Field, 
delivering the opinion of the Court, says: ‘*The objection that the 
bonds did not draw interest pending the civil war is not tenable. 
The defendant, Ward, who purchased the land, was the principal 
debtor, and he resided within the lines of Union forces and the 
bonds were there payable.” (The creditor lived within the Confed- 
erate lines.) ‘‘When an agent appointed to receive the money 
resides in the sane jurisdiction with the debtor, the latter cannot 
justify his refusal to pay the demand, and, of course, the interest 
which it bears. It does not follow that the agent, if he receives the 
money, will violate the law by remitting it to his principal. Nor 
can the rule apply when one of several joint debtors resides in the 
same country with the creditor, or with the known agent of the 
creditor.” 

These cases, and others which might be cited to the same effect, 
are not limited in their application to contracts wholly executed. 
And I am unable to perceive why it should not be applicable to 
our case, as well as to an executed contract. The only acts to be 
done by the assured were to pay money to the agent, at stated 
periods; and the only thing to be done by the company, through 
their agent, was to give a receipt for the money so paid, until after 
the death of Wm. S. Warwick. And we have seen that even in 
that event it was not necessary for the assured to go out of the 
State to enforce his contract against the insurers, for the policy, 
even by suit. Now, it seems to me that if there is any difference 
between this case and an executed contract it is in favor of this 
case, for these payments were not necessary to be made in dis- 
charge of debt, which could be done, and perhaps as well done, 
after the war, but they were necessary to be done in the perform- 
ance of a condition to prevent a forfeiture, and the payments were 
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made at the place where, and the agent to whom. the contract re- 
quired them to be made. 

As to the form of the receipt, and that it should be signed by an 
officer of the company, that was prescribed by the company as the 
kind of evidence which it required of the payments. It could not 
change the law of the contract, which authorized payment to be 
made to the agent, and I think I have shown was not so intended. 
The obligation of the assured, by his contract, was to pay to the 
agent, and this requisition was not in conflict with that obligation. 
To say that the company could withhold these printed receipts on 
the day of payment would be to say that they could refuse to re- 
ceive payment, and thereby release themselves from the obliga- 
tion of the policy, and subject the assured to a forfeiture, without 
any default of his, of all the premiums he had paid; a conclusion 
against which the moral sense of mankind would revolt. I hold, 
then, if on the day and place when and where payment was to be 
made the assured offered to pay to the agent, who had not been 
provided with the printed receipts, the company will be presumed 
to have waived that requisition, and a payment to the agent with- 
out them would be good, and a sufficient compliance with the con- 
tract. 

But it is contended that by the letter of May 30th, 1861, the 
agency was revoked. Ido not think so. On the contrary, it evi- 
dently recognizes a continuing agency ; it authorizes the agent to 
adjust difficulties, as to policies in a certain way, and requests, 
“if this does not meet your views let us know what you would 
advise.” If the instruction must be construed that the premium 
should be paid in New York city, and not in Richmond, I think it 
it is clear that they had no right under the contract to impose such 
a condition. And we find that in their next letter they say, 
“must be paid here, or by draft on this city ;” again they suy 
‘we wrote you on the 30th of May last,” &c.; ‘ renewals to be 
paid here, or by draft on this city.”” And thus their agent seems 
to have understood their letter of the 30th of May. For he re- 
ceived payment of the premium on the 28d of July, 1861, and on 
the same day wrote to them to send the printed receipt. And 
again, on the 5th of August following, he wrote to them, ‘‘ I wrote 
you on the 23d ult., requesting you to send me the company’s 
printed receipt for Mr. Corbin Warwick’s premium on policy No. 
4,758, and have not heard from you; as soon as I get the receipt 
J will make the remittance to you.” Whilst this company had no 
authority under the contract to change the place of payment, they 
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had undoubtedly the right to refuse payment in Confederate mon- 
ey, and to require it to be made by draft on New York, or in New 
York funds. This their agent was prepared to do. But in their 
letter of the 6th of August, although they acknowledge that in 
their letter of May 30th they had authorized the payment of the 
premium to be made by draft on New York, they refused or failed 
to enclose the printed receipt. By neglecting or refusing to send 
the printed receipt to their agent, as requested, they failed to re- 
ceive the draft, which would have been remitted to them upon its 
receipt. And this being their last communication to him during 
the war, he did not remit to them the draft, but held it until pro- 
bably 1863, when it was taken from him under the sequestration 
act. It was the implied refusal of the company, therefore, to re- 
ceive payment from their agent, in the mode prescribed by them- 
selves, which prevented the remittance being made. And if it is 
lost to them they have nobody to blame but themselves. It was 
certainly not the fault of the assured, who had honestly paid it in 
the kind of funds which they required, and it would he unjust to 
require him to pay it again. In all their correspondence with 
their agent I do not find an intimation of a purpose to revoke his 
agency; and under the act of Assembly, which is to be read as a. 
part of their contract, they could not until they appointed another 
agent in his place. Were they relieved from this obligation by 
the war? Or could their failure to have an agent here to receive 
payment of the premiums release them from the obligations of the 
policy, or entitled them to a forfeiture? It seems to me that both 
these questions must be answered in the negative, and that they 
could not avail themselves of their own disability for such a pur- 
pose. But they are questions which do not arise in this case, in- 
asmuch as there had been no revocation of the agency of Mac- 
murdo. In their letters they express a disposition to act liberally 
towards their Southern policy holders. In this they may have 
been sincere. But their failure to send a printed receipt to their 
agent when requested, to enable him to remit to them a check up- 
on New York, as they required, in payment of the premium, 
which he informed them had been received, does not show a dispo- 
sition to afford any facility to the assured to fulfil the condition of 
his policy. If the receipt had been sent and lost, they could not 
have sustained any loss by its miscarriage. But the probability 
is it would have reached its destination, as did their letters both 
ways, and that they would have received a draft from their faith- 
ful agent, on New York for the premium. It is impossible to 
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shut our eyes to the fact that the company was largely interested 
in defeating these policies; and considerations of that sort may 
have had more influence upon their conduct than a desire to pro- 
mote the interest of their policy holders. I am well satisfied that 
in this case they might have received the premiums from the as- 
sured in New York funds, if they had been very desirous to re- 
ceive them. At any rate their agent, in receiving payment of the 
premium in 1861, in a draft on New York, did not violate his in- 
structions, aud in refusing to receive that for 1862 at Richmond, 
if he acted under instructions, they were instructions which the 
company had no right to give. I am therefore of opinion to af- 
firm the judgment. 


U. S. CIRCUIT COURT, DISTRICT OF KANSAS. 
MAY TERM, 1871. 
TERRY 
vs. 
LIFE INSURANCE Co.* 


First. Insanity on the part of the assured, which irresistibly impelled him to 
take his own life, or existing to such an extent as to render him incapable 
of forming a rational judgment with respect to the act of self-destruction, 
will so far excuse him as to render the company liable, notwithstanding the 
policy contains a condition avoiding liability thereon, in case the assured 
shall * die by his own hand.’’ 


Second. The burden of proof to establish the insanity is, in such cases, upon 
the plaintiff, by whom it is alleged. 


Third. There isno presumption of law, prima facie or otherwise, that self- 
destruction arises from insanity. 


LIFE INSURANCE—SELF DESTRUCTION—INSANITY. 


Mitter and Ditton, JJ. 


This is an action on a life insurance policy issued by the de- 
fendant to the husband of the plaintiff. The policy contained a 
condition avoiding liability thereon in case the assured shall “die 
by his own hand.” Answer: that the assured died fram poison, 
which he took for the purpose of destroying his life. Replica- 
tion: that he was insane at the time and with respect to the act 
in question. Trial to jury, before Mr. Justice Miller, and Dillon, 
Circuit Judge. 


*Mutual Life Ins. Co., of New York. From advance sheets of Dillon’s U. S. Circwt 
Court Reports. Decision rendered May 26th, 1871. 
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The fact that the deceased died from poison, self-administered, 
was admitted on the trial, and the only question was in respect 
to the alleged insanity. The testimony showed that the deceased 
had been in great trouble in consequence of rumors respecting 
his wife’s fidelity ; that he was in a highly excited and distressed 
state of mind; that in communicating his suspicions to friends 
he would at times break out in explosions of laughter without 
apparent cause; that he purchased arsenic, stating that he wished 
to kill mice, but inquired whether there was enough to kill a 
man. Some medical gentlemen gave their opinion to the jury 
that he was insane. There was no evidence offered by either 
party touching the conduct of the wife, or the ground or reason- 
ableness of the suspicions of the deceased as to her character. 

Mr. Nevison, for the plaintiff, contended for the doctrine laid 
down in Eastabrook vs. Ins. Co., 54 Maine, 224; Breasted vs. Ins. 
Co., 4 Seld., 299; S. C.,4 Hill, 73; 1 Phillips Ins., 503; State vs. 
Felter, 25 Iowa, 67. 

Mr. Shannon, for the defendant, referred to Dean vs. Ins. Co., 
4 Allen, 96, and asked the court to instruct accordingly. 

After consideration, the court by the presiding justice, charged 
the jury as follows: 

Mr. Justice Mirter.—It being agreed that deceased destroyed 
his life by taking poison, it is claimed by defendants that “he 
died by his own hand,” within the meaning of the policy, and 
that they are therefore not liable. This is so far true that it 
devolves on the plaintiff to prove such insanity on the part of 
the deceased, existing at the time he took the poison, as will 
relieve the act of taking his own life from the effect, which, by | 
the general terms used in the policy, self-destruction was to have, 
namely, to avoid the policy. It is not every kind or degree of 
insanity which will so far excuse the party taking his own life, 
as to make the company insuring liable. To do this, the act of 
self-destruction must have been the consequence of insanity, and 
the mind of the deceased must have been so far deranged as to 
have made him incapable of using a rational judgment in regard 
to the act which he was committing. If he was impelled to the 
act by an insane impulse, which the reason that was left him did 
not enable him to resist, or if his reasoning powers were so far 
overthrown by his mental condition that he could not exercise 
his reasoning faculties on the act he was about to do, the com- 
pany isliable. On the other hand, there is no presumption of 
law, prima facie or otherwise, that self-destruction arises from 





134 Report of Decisions. [Oct. 


insanity ; and if you believe, from the evidence, that the deceased, 
although excited or angry, or distressed in mind, formed the 
determination to take his own life, because, in the exercise of his 
usual reasoning faculties, he preferred death to life, then the com- 
pany is not liable, because he died by his own hand within the 
meaning of the policy. 

The jury found for the plaintiff, and there was judgment ac- 
cordingly. 


(Notr.—Under a policy with a condition making it void in case the assured shall die 
by his own hands, the company is liable if the self-destruction shall happen as a direct 
consequence of the insanity of the person insured. Breasted vs. 'The Far. Loan and 
Trust Co., 4 Hill, (N. Y.), 73, 1843; 8. C.,8 N. Y. (4Seld.), 299, 1853; Eastabrook vs, 
Union Mut. etc.. Co., 54 Maine, 224, 1866; Hartman vs. Keystone Ins. Co., 21 Pa , 86, 
466, 1853 (poisoning by taking arsenic). As to the degree and nature of the insanity 
necessary to make the company liable, when the policy contains such a condition, the 
cases are conflicting. See, in addition to the aboye, Dean vs. Am. Mut. Life Ins. Co., 
4 Allen, 96, 1862; S. C. with note, 1 Big. Ins. Rep , 195; followed Cooper vs. Mass., 
etc., Ins. Co., 102, Mass., 227, 1869; Nimick vs. Ins. Co, (U.S. Cireuit Court, West. 
Dist. Pa., McKennan, J., 1870), 1 Big. Ins. Rep., 689; St. Louis Ins. Co. vs. Graves 
(Court of Appeals, Kentucky, 1869); ib., 736, as to eifect of moral insanity. The lead- 
ing British decisions on the subject are Borradaile vs. Hunter, 5 Man. & Gr _, 639, 1843; 
Clift vs. Schwabe, 3 Man. & Gr., 437, 1846; 2 Car. & Kir., 184; Defaur vs. Ins. Co., 25 
Beav., 602, 1858; Horn vs. Ins. Co., 7 Jour., (N. S.) 673; White vs. British, etc., Ass. 
Co., 7 Law Rep., Eq. Cases, 394. 

Sanity of a person who commits suivide presumed. Arguendo, per Williams, C. J.,in 
St. Louis Ins. Co. vs. Graves, supra; contra, Robertson, J., ib. 

The court examined the foregoing authorities before adopting the charge to the jury 
in the foregoing case.—Rep.] 


SUPREME COURT OF ERRORS, CONNECTICUT. 


FEBRUARY TERM, 1871. 


FRANKLIN J. COUCH anp WIFE 
vs. 
THE CITY FIRE INS. CO.* 


The provision requiring consent in case of double insurance to be indorsed 
upon the policy by the hand of the Secretary was inserted, by the Legisla- 
ture, in the charter of the company for the purpose of preventing the com- 
pany from insuring property otherwise than as provided therein. 


This requirement of the charter could not be waived by the company or de- 
parted from in any essential particular, nor was it competent for the plaintiffs 
to prove the consent of the company by other evidence than such indorse- 
ment. 


Park, J. 
Whatever may be thought of most of the questions involved 
in this case, we think there is one which is clearly fatal to the 





* Decision rendered September 30th, 1871. 
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plaintiffs’ claim, and we shall therefore confine our attention to 
that question alone. 

The twelfth section of the charter of the defendants provides 
that, “If there shall be any other insurance upon the whole or 
any part of the property insured, by any policy issued by said 
company, during the whole or any part of the time specified in 
such policy, then every such policy shall be void, unless such 
double insurance shall exist by consent of said company, in- 
dorsed upon the policy, under the hand of the secretary.” There 
was such double insurance in this case, at the time this policy 
was issued, and the consent of the company thereto was not in- 
dorsed upon the policy. The charter, therefore, declares the 
policy void; and it is void, unless the twelfth section is of such a 
character that its provisions can be waived by the defendants. 

If this provision was made solely for the benefit of the defend- 
ants, there might be force in the claim of the plaintiffs, that it 
could be waived, on the ground that what is exclusively for the 
benefit of a person, either natural or artificial, is for him to eajoy 
or not, as he pleases ; andif he chooses to forego the benefit, he has 
a right to do so, as no one but him is interestedin the matter. But 
we think that the defendants are not solely interested in this pro- 
vision of the charter. It was made toguard against the danger of 
over-insurance. It is well known that over-insurance encourages 
incendiary fires; and insurers are, therefore, extremely careful 
not to insure property to the full amount of its value, but leave 
the assured to be himself the insurer of a part thereof, that he 
may have a common interest with them in the preservation of 
the property. The eleventh section of the defendant’s charter, 
as well as the one under consideration, shows what solicitude 
the Legislature entertained upon this subject, and the great care 
they exercised to prevent this evil. 

Such being the tendency of over insurance, it is manifest that 
it endangers not only the welfare of insurers but the welfare 
of all their policy holde:s, who have a deep interest in their 
solvency in cuse of loss by fire. Insurance companies insure 
property to an amount many times their capital, and it may 
easily happen that a few fraudulent incendiary fires scattered 
over the country should involve them and their policy holders 
in heavy and perhaps ruinous losses. But the evil of over in- 
surance does not stop here. Everywhere insured property is 
mingled indiscriminately with property not insured. The burn- 
ing of the insured property burns the other also, and every year 
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vast amounts of property not insured go to destruction in con- 
sequence of the over-insurance of property in its neighborhood. 
Surely the welfare of such owners should be considered by legis- 
latures, and provision should be made for them when corpora- 
tions like these are created. It is to be considered, also, that the 
welfare of the State, which has an interest in all the property 
of the State, requires that this should be done. 

One great source of this evil is the insurance of the same 
property by different companies, when each company is not 
aware of the act of the other. To prevent this evil as far as 
may be, in the present case, we think the legislature inserted 
the 12th section in the defendant’s charter, intending thereby 
to put it out of the power of the defendants to insure property 
otherwise than is provided therein. 

The evil could not be successfully reached by merely re- 
quiring the consent of the company to such further insurance. 
There would be no security from misunderstanding, misremem- 
brance and fraud. The difference is great between leaving the 
consent of the company to be proved by the vagueness and 
uncertainty of parol evidence, and requiring it to be shown 
by a formal endorsement upon the policy by the hand of their 
secretary, which could not be made without consideration and 
deliberation on the one hand and certainty of the fact on the 
other. (Hale vs. Mechanics’ Mut. Fire Ins. Co., 6 Gray, 169.) 
This difference is all important in a case like this; and, indeed, 
if mere consent was all that the legislature intended by the 
twelfth section of this charter, then no object was accomplished, 
or could be accomplished, by inserting it in the charter, for if 
the defendants should make an absolute contract of insurance, 
without any condition that it should become void if there was 
or should be further insurance on the property by any other 
company, during the whole or any part of the time covered by 
the policy, they would be taken by jurors as having given con- 
sent in advar.ce to such further insurance, or the mere fact of 
such absolute contract would be sufficient evidence with them 
of a waiver of the condition. It would be urged that the plaintiff 
was ignorant of the provisions of the charter, and if the defend- 
ants intended to make it a part of the contract they would have 
informed the plaintiff by inserting it in the policy. Thus, in 
order to make it a part of the contract, it would have to be 
inserted in the policy of insurance, whether it was embodied in 
the charter or not; and if inserted in the policy it would have 
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all the effect that the charter could give it if the legislature 
intended no more by this provision than mere consent. We 
think, therefore, that the legislature had more than this in view, 
and intended to limit the power of the company in the matter. 

Tf, then, the twelfth section must have such construction, 
manifestly it could not be waived by the defendants, or departed 
from in any essential particular ; for, in the language of Chief 
Justice Marshall, in the case of Head vs. Providence Ins. Co., 2 
Cranch, 127, “the act of incorporation is an enabling act, it gives 
the corporation all the power it possesses; it enables them to 
contract, and where it prescribes to them a form of contracting 
they must observe that mode, or the instrument no more creates 
a contract than if the budy had never been incorporated.” 
Phillips on Insurance, vol. 1, page 9, says, an incorporated insur- 
ance company “is the mere creature of the act to which it owes 
its existence, and may be said to be precisely what the incor. 
porating act has made of it, to derive all its powers from that 
act and to be capable of exercising them only in the manner 
which that act authorizes.” See also New London vs. Brainard, 
22 Conn., 552; Occum Co. vs. Sprague Man. Co., 34 Conn., 529; 
Hood vs. New York and New Haven Railroad Co., 22 Conn., 
502. 

We think, therefore, that it was not competent for the plain- 
tiffs to prove the consent of the defendants to the double insur- 
ance on the plaintiff's property by any other evidence than an 
indorsement of such consent on the policy, under the hand of 
the secretary of the company, and that the jury should have been 
so instructed. 

We advise the Superior Court to grant a new trial. 

In this opinion the other judges concurred. 
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SUPREME COURT OF THE UNITED STATES, 
DECEMBER TERM, 1870. 


On a certificate of division in opinion between the Judges of the 
Circuit Court of the United States for the District of Massa- 
chusetts. 


THE NEW ENGLAND MUT. MARINE INS. CO., App’s. 
— = 
THOMAS DUNHAM.* 


Mr. Justice Brapiey delivered the opinion of the Court. 


The admiralty and maritime jurisdiction of the United States is not limited by 
the statutes or judicial prohibitions of England. 

First. The locus, or territory, of maritime jurisdiction, where torts must be 
committed, and where business must be transacted in order to be maritime 
in their character, extends not only to the main sea but to all the nav- 
igable waters of the United States, or bordering on the same, whether land- 
locked or open, salt or fresh, tide or no tide. 


Secondly. As to contracts, the true criterion whether they are within the ad- 
mirality and maritime jurisdiction, is their nature and subject matter, as 
whether they are maritime contracts, having reference to maritime service, 
maritime transactions, or maritime casualties, without regard to the place 
where they were made. 


In view of these principles it was held that the contract of marine insurance is 
a maritime contract, within the admirality and maritime jurisdiction, though 
not within the exclusive jurisdiction of the United States courts. 


The case of Delovio vs. Bott, 2 Gullison, 398, affirmed. 


Practice.—Held, that this court has jurisdiction, under the act of 1802, of « zer- 
tificate of division of opinion between the associate justice of the Supreme 
Court and the circuit judge, together holding the Circuit Court, as well as 


between either of said judges and the district judge. 


This case comes before us on a certificate of division in 
opinion between the judges of the Circuit Court for the District 
of Massachusetts on appeal from the District Court of that dis- 
trict. When this division of opinion occurred the Circuit Court 
was being held by the associate justice of this court, allotted to 
the first circuit, and the circuit judge of that circuit, sitting 
together. It becomes necessary, therefore, in the first place, to 
decide whether a difference of opinion between these judges, 
sitting in the Circuit Court, may be certified to this court under 
the act of April 29, 1802.—(2 Stat. at Large, 159.) The language 
of the act is broad enough to include the case. It is as follows: 
“Whenever any question shall occur before a Circuit Court, 
upon which the opinions of the judges shall be opposed, the 


*Decision rendered March 27th, 1871. 
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point upon which the disagreement shall happen shall, during 
the same term, upon the request of either party or their counsel, 
be stated under direction of the judges, and certified under 
the seal of the court, to the Supreme Court, at their next session 
to be held thereafter, and shall by the said court be finally 
decided.” But it has been suggested that, although the case is 
included in the terms of the act, it is not within its meaning, 
because the constitution of the circuit has been changed by the 
recent act creating circuit judges, passed April 10, 1869. There 
is nothing in this act which alters the powers of the court, or 
obviates the difficulty which a certificate of division was intended 
to meet. That difficulty arose from the fact that the court was 
constituted of two judges, between whom a difference of opinion 
would be likely often to occur, and thus block the wheels of 
justice. Other things being equal, a division of opinion is far 
more probable between éwo persons than is an equal division 
between any other even number of persons. This renders it 
desirable, when a court consists of the former number, to have 
some method provided for overcoming the intrinsic difficulty. 
Such a method was provided by the act of 1802, to meet the then 
constitution of the court, which consisted of a justice of the 
Supreme Court and the district judge. The act of 1869 has 
created a new circuit judge, it is true, but he is invested with 
precisely the same power and jurisdiction, in his circuit, as the 
justice of the Supreme Court has therein, whilst the powers of 
the latter, as judge of the circuit, are the same as before, and the 
court is to be held either by one of them or the district judge, 
or any two of the three. Thus the same necessity exists as 
before for the power to certify questions to the Supreme Court. 
As the mischief remains the same, and the terms of the act of 
1802 are general and adequate to continue the remedy, such a 
construction of it as will have that effect seems to be fairly 
warranted.—(See Exp. Zellner, 9 Wall., 244.) 

We, therefore, conclude that the case is properly brought before 
us by certificate. 

The case, as thus presented, is as follows: A libel in personam 
was filed in the District Court for the District of Massachusetts, 
by Dunham against the New England Mutual Marine Insurance 
Company, on a policy of insurance dated at Boston on the 2d 
day of March, 1863, whereby the insurance company, a corpora- 
tion of Massachusetts, agreed to insure Dunham, the libellant, a 
citizen of New York, in the sum of $10,000, for whom it might 





140 Report of Decisions. [Oct. 


concern, on a vessel called the Albina, for one year, against the 
perils of the seas and other perils in the policy mentioned ; and 
the libellant alleged that within the year the said vessel was run 
into by another vessel on the high seas, through the negligence 
of those navigating the said other vessel, and sustained much 
damage, and that the libellant had expended large sums of 
money in repairing the same, of which he claimed payment of 
the insurance company; and the question is whether the Dis- 
trict Court, sitting in admiralty, has jurisdiction to entertain a 
libel in personam on a policy of marine insurance to recover for 
a loss. 

This precise question has never been decided by this court; 
but, in our view, several decisions have been made which deter- 
mine the principle on which the case depends. The general 
jurisdiction of the District Courts, in admiralty and maritime 
cases, has been heretofore so fully discussed that it is only nec- 
essary to refer to them very briefly on this occasion. 

The Constitution declares that the judicial power of the 
United States shall extend “to all cases of admiralty and mar- 
itime jurisdiction,” without defining the limits of that jurisdic- 
tion. Congress, by the judiciary act passed at its first session, 
24th of September, 1789, established the District Courts, and 
conferred upon them, among other things, “exclusive original 
cognizance of all civil cases of admiralty and maritime juisdic- 
tion.” : 

As far as regards civil cases, therefore, the jurisdiction of 
these courts was thus made co-extensive with the constitutional 
gift of judicial power on this subject. 

Much controversy has arisen with regard to the extent of 
this jurisdiction. It is well known that in England great jeal- 
ousy of the admiralty was long exhibited by the courts of com- 
mon law. 

The admiralty courts were originally established in that and 
other maritime countries of Europe, for the protection of com- 
merce and the administration of that venerable law of the sea 
which reaches back to sources long anterior even to those of 
the civil law itself; which Lord Mansfield says is not the law 
of auy particular country, but the general law of nations; and 
which is founded on the broadest principles of equity and 
justice, deriving, however, much of its completeness and sym- 
metry, as well as its modes of proceeding, from the civil law; 
and embracing, altogether, a system of regulations embodied 
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and matured by the combined efforts of the most enlightened 
commercial nations of the world. Its system of procedure has 
been established for ages, and is essentially founded, as we have 
said, on the civil law; and this is probably one reason why so 
much hostility was exhibited against the admiralty by the 
courts of common law, and why its jurisdiction was so much 
more crippled and restricted in England than in any other 
State. In all other countries, bordering on the Mediterranean 
or the Atlantic, the marine courts, whether under the name of 
admiralty courts or otherwise, are generally invested with jur- 
isdiction of all matters arising in marine commerce, as well as 
other marine matters of public concern, such as crimes commit- 
ted on the sea, captures, and even naval affairs. But in Eng- 
land, partly under strained constructions of parliamentary 
enactments, and partly from assumptions of public policy, the 
common law courts succeed in establishing the general rule that 
the jurisdiction of the admiralty was confined to the high seas 
and entirely excluded from transactions arising on waters 
within the body of a country, such as rivers, inlets, and arms of 
the sea as far out as the naked eye could discern objects from 
shore to shore, as well as trom transactions arising on land, 
though relating to marine affairs. 

With respect to contracts, this criterion of locality was carried 
so far that, with the exception of the cases of seamen’s wages 
and bottomry bonds, no contract was allowed to be prosecuted 
in the admiralty unless it was made upon the sea, and was to be 
executed upon the sea; and even then it must not be under 
seal. 

Of course, under such a construction of the admiralty juris- 
diction, a policy of insurance executed on land would be ex- 
cluded from it. 

But this narrow view has not prevailed here. This Court has 
frequently declared and decided that the admiralty and mari- 
time jurisdiction of the United States is not limited either by 
the restraining statutes or the judicial prohibitions of England, 
but is to be interpreted by a more enlarged view of its essential 
nature and objects, and with reference to analogous jurisdictions 
in other countries constituting the maritime commercial world, 
as well as to that of England. “Its boundary,” says Chief 
Justice Taney, “is to be ascertained by a reasonable and just 
construction of the words used in the Constitution, taken in 
connection with the whole instrument, and the purposes for 
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which admiralty and maritime jurisdiction was granted to the 
Federal Government.” —(1 Black, 527.) “Courts of admiralty,” 
says the same judge in another case, “have been found neces- 
sary in all commercial countries, not only for the safety and 
convenience of commerce, and the speedy decision of contro- 
versies where delay would often be ruin, but also to administer 
the laws of nations in a season of war, and to determine the 
validity of captures and questions of prize or no prize in a judi- 
cial proceeding. And it would be contrary to the first princi- 
ples on which the Union was formed to confine these rights to 
the States bordering on the Atlantic, and to the tide-water 
rivers connected with it, and to deny them to the citizens who 
border on the lakes and the great navigable streams which flow 
through the Western States.”—(12 How., 454.) 

In accordance with this more enlarged view of the subject, 
several results have been arrived at widely differing from the 
long-established rules of the English courts. 

First, as to the locus or territory of maritime jurisdiction ; 
that is, the place or territory where the law maritime prevails, 
where torts must be committed, and where business must be 
transacted, in order to be maritime in their character; a long 
train of decisions has settled that it extends not only to the main 
sea, but to all the navigable waters of the United States, or bor- 
dering on the same, whether land-locked or open, salt or fresh, 
tide or no tide. “Are we bound to say,” says Justice Wayne, 
delivering the opinion of the court in Waring vs. Clarke, 5 How., 
462, “ Are we bound to say, because it has been so said by the 
common law courts of England in reference to the point under 
discussion, that sea always means high sea or main sea? * * 
Is there not a surer foundation for a correct ascertainment of the 
locality of marine jurisdiction in the general admiralty law than 
the designation of it by the common law courts? * * We 
think, in the controversy between the courts of admiralty and 
common law upon the subject of jurisdiction, that the former 
have the best of the argument; that they maintain the jurisdic- 
tion for which they contend with more learning, more directness 
of purpose, and without any of that verbal subtilty which is 
found in the arguments of their adversaries.” 

It was a long time, however, before the full extent of the 
admiralty jurisdiction was firmly established. The judiciary 
act expressly extended it to seizures, under laws of impost, nav- 
igation or trade of the United States, where made on waters 
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navigable from the sea by vessels of ten or more tons burthen, 
as well as upon the high seas, thus at once ignoring the English 
rule ; but for some time it was held that the jurisdiction could 
not go further, and that this grant was confined to tide-waters. 
But in the case of the Genesee Chief, decided in 1861, (12 How- 
ard, 443), it was expressly adjudged that tide was no criterion of 
admiralty jurisdiction in this country; that it extended to our 
great internal Jakes and navigable rivers as well as to tide- 
waters. “It is evident,’ says Chief Justice Taney, “ that a 
definition which would at this day limit public rivers in this 
country to tide-water rivers is utterly inadmissible. We have 
thousands of miles of public navigable water, including lakes 
and rivers, in which there is no tide. And certainly there can 
be no reason for admiralty power over a public tide water which 
does not apply with equal force to any other public water used 
for commercial purposes and foreign trade. The lakes and the 
waters connecting them are undoubtedly public waters, and, we 
think, are within the grant of admiralty and maritime jurisdic- 
tion in the Constitution of the United States.” —(12 How., 457.) 
This judgment has been followed by several cases since decided, 
and the point must be considered as no longer open for discus- 
sion in this Court. 

Secondly, as to contracts, it has been equally well settled that 
the English rule which concedes jurisdiction, with a few excep- 
tions, only to contracts made upon the sea and to be executed 
thereon (making locality the test) is entirely inadmissible, and 
that the true criterion is the nature and subject matter ot the con- 
tract, 1s whether it was a maritime contract, having reference to 
maritime service or maritime transactions. Even in England 
the courts felt compelled to rely on this criterion in order to sus- 
tain the admiralty jurisdiction over bottomry bonds, although it 
involved an inconsistency with their rules in almost every other 
case. In Menetone vs. Gibbons, 3 Term Rep., 269, Lord Ken- 
yon makes this sensible remark: ‘If the admiralty has juris- 
diction over the subject matter, to say that it is necessary for the 
parties to go upon the sea to execute the instrument, borders 
upon absurdity.” In that case there happened to be a seal on 
the bond, of which a strong point was made. Justice Buller 
answered it thus: “The form of the bottomry bond does not 
vary vhe jurisdiction; the question whether the court of admi- 
ralty has or has not jurisdiction depends upon the subject mat- 
ter.” Had these views actuated the common law courts at an 
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earlier day it would have led to a much sounder rule as to the 
limits of admiralty jurisdiction than was adopted. In this 
court, in the case of the N. J. Navigation Company vs. Mer- 
chants’ Bank, 6 Howard, 344, which was a libel in personam 
against the company on a contract of affreightment to recover 
for the loss of specie by the burning of the steamer Lexington 
on Long Island Sound, Justice Nelson, delivering the opinion of 
the court, says: “If the cause isa maritime cause, subject to 
admiralty cognizance, jurisdiction is complete over the person 
as well as over the ship. * * On looking into the several 
cases in admiralty which have come before this court, and in 
which its jurisdiction was involved, it will be found that the in- 
quiry has been, not into the jurisdiction of the court of admi- 
ralty in England, but into the nature and subject matter of the 
contract, whether it was a maritime contract, and the service 
a maritime service, to be performed upon the sea or upon 
waters within the ebb and flow of the tide.” (6 How., 392.) 
[The last distinction based on tide, as we have seen, has since 
been abrogated.] Jurisdiction in that case was sustained by 
this court, as it had previously been in cases of suits by ship 
carpenters and material men on contracts for repairs, materials, 
and supplies, and by pilots for pilotage ; in none of which would 
it have been allowed to the admiralty courts in England. (See 
eases cited by Justice Nelson, 6 How., 390, 391.) In the sub- 
sequent case of Morewood vs. Enequist, decided in 1859 (23 
How., 493), which was a case of charter party and affreight- 
ment, Justice Grier, who had dissented in the case of the 
Lexington, but who seems to have changed his views on the 
whole subject, delivered the opinion of the court, and, amongst 
other things, said: ‘Counsel have expended much learning and 
ingenuity in an attempt to demonstrate that a court of admiralty 
in this country, like those of England, has no jurisdiction over 
contracts of charter party or affreightment. They do not seem 
to deny that these are maritime contracts, according to any 
correct definition of the term, but rather require us to abandon 
our whole course of decision on this subject and return to the 
fluctuating decisions of English common law judges, which, it 
has been truly said, ‘are founded on no uniform principle, and 
exhibit illiberal jealousy and narrow prejudice.’” (Morewood 
vs. Enequist, 23 How., 493). He adds that the court did not 
feel disposed to be again drawn into the discussion ; that the 
subject had been thoroughly investigated in the case of the Lex- 
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. ington, and that they had then decided “that charter parties 
and contracts of affreightment were ‘ maritime contracts,’ with- 
inthe true meaning and construction of the Constitution and 
act of Congress, and cognizable in courts of admiralty by process 
either in rem or in personam.” The case of the People’s Ferry 
Co. vs. Beers, (20 How., 401), being pressed upon the court, in 
which it had been adjudged that a contract for building a vessel 
was not within the admiralty jurisdiction, being a contract made 
on land and to be performed on land, Justice Grier remarked : 
“The court decided in that case that a contract to build a ship 
is not a maritime contract ;”’ but he intimated that the opinion 
in that case must be construed in connection with the precise 
question before the court ; in other words, that the effect of that 
decision was not to be extended by implication to other cases. 

In the case of the Moses Taylor (4 Wall., 411), it was decided 
that a contract to carry passengers by sea, as well as a contract 
to carry goods, wasa maritime contract, and cognizable in 
admirality, although a small part of the transportation was by 
land, the principal portion being by water. In a late case of 
affreightment, that of the Belfast, (7 Wall., 624,) it wascontended 
that admiralty jurisdiction did not attach, because the goods 
were to be transported only from one port to another in the 
same State, and were but the subject of inter-state commerce. 
But as the transportation was on a navigable river, the court 
decided in favor of the jurisdiction, because it was a maritime 
transaction. Justice Clifford, delivering the opinion of the court, 
says: “Contracts, claims, or service, purely maritime, and 
touching rights and duties appertaining to commerce and navi- 
gation, are cognizable in the admiralty courts. Torts or 
injuries committed on navigable waters, of a civil nature, are also 
vognizable in the admiralty courts. Jurisdiction in the former 
case depends upon the nature of the contract, but in the latter it 
depends entirely upon the locality,” (7 Wall, 637.) 

It thus appears that in each case the decision of the court. and 
the reasoning on which it was founded, have been based upon the 
fundamental inquiry whether the contract was or was nota 
maritime contract. If it was, the jurisdiction was asserted ; if it 
was not, the jurisdiction was denied. And whether maritime or 
not maritime, depended, not on the place where the contract 
was made, but on the subject matter of the contract. If that 
was maritime, the contract was maritime. This may be 
regarded as the established doctrine of the court. 

10— 
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The subject could be very copiously illustrated by reference 
to the decisions of the various district and circuit courts. But 
it is unnecessary. The authoritative decisions of this court have 
settled the general rule, and all that remains to be done is to 
apply the law to each case as it arises. 

It only remains, then, to inquire whether the contract of 
marine insurance, as set forth in the present case, is or is not a 
maritime contract. 

It is objected that it is not a maritime contract because it is 
made on the land, and is to be performed (by payment of the 
loss) on the land, and is, therefore, entirely a common law trans- 
action. This objection would equally apply to bottomry and 
respondentia loans, which are also usually made on the land and 
are to be paid on the land. But in both cases payment is made 
to depend on a maritime risk—in the one case upon the loss of 
the ship or goods, and in the other upon their safe arrival at 
their destination. So the contract of affreightment is also made 
on land, and is to be performed on the land by the delivery of 
the goods and payment of the freight. It is true that in the 
latter case a maritime service is to be performed in the trans- 
portation of the goods. But if we carefully analyze the con- 
tract of insurance we shall find that, in effect, it is a contract or 
guaranty, on the part of the insurer, that the ship or goods shall 
pass safely over the sea, and through its storms and many 
casualties, to the port of its destination ; and if they do not pass 
safely, but meet with disaster from any of the misadventures 
insured against, the insurer will pay the loss sustained. So in 
the contract of affreightment, the master guarantees that the 
goods shall be safely transported (dangers'of the seas excepted) 
from the port of shipment to the port of delivery, and there 
delivered. The contract of the one guarantees against loss from 
the dangers of the sea; the contract of the other against loss 
from all other dangers. Of course, these contracts do not 
always run precisely parallel to each other, as now stated; 
special terms are inserted in each at the option of the parties. 
But this statement shows the general nature of the two con- 
tracts. And how a fair mind can discern any substantial dis- 
tinction between them on the question whether they are, or are 
not, maritime contracts, is difficult to imagine. The object of 
the two contracts is, in the one case, maritime service, and in 
the other, maritime casualties. 

And then the contract of insurance, and the rights of the parties 
arising therefrom, are affected by and mixed up with all the 
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questions that can arise in maritime commerce—jettison, aband- 
onment, average, salvage, capture, prize, bottomry, ete. 
Perhaps the best criterion of the maritime character 
of a contract is the system of law from which it arises 
and by which it is governed. And it is well known that 
the contract of insurance sprang from the law maritime, 
and derives all its material rules and incidents therefrom. 
It was unknown to the common law; and the common law 
remedies, when applied to it were so inadequate and clumsy 
that disputes arising out of the contract were generally left 
to arbitration, until the year A. D. 1601, when the statute 
of 43 Elizabeth was passed, creating a special court, or com- 
mission, for hearing and determining causes arising On policies 
of insurance. ‘The preamble to that act, after mentioning the 
great benefit arising to commerce, by the use of policies of in- 
surance, has this singular statement: “ And whereas, heretofore 
such assurers have used to stand so justly and precisely upon 
their credits, as few or no controversies have arisen thereupon ; 
and if any have grown, the same have from time to time been 
ended and ordered by certain grave and discreet merchants, 
appointed by the Lord Mayor of the city of London, as men, by 
reason of their experience, fittest to understand and speedily 
decide those causes, until of late years divers persons have with- 
drawn themselves from that arbitrary course, and have sought 
to draw the parties assured to seek their moneys of every 
several assurer, by suits commenced in her majesty’s courts, to 
their great charges and delays.” The commission created by 
this act was to be directed to the judge of the admiralty for the 
time being, the recorder of London, two doctors of the civil 
law and two common lawyers, and eight grave and discreet 
merchants. The act was thus an acknowledgment of the juris- 
diction to which the case properly belonged. Had it not been 
for the jealousy exhibited by the common law courts against 
the Court of Admiralty, in prohibiting its cognizance of policies 
of insurance half a century before,* the latter court, as the 
natural and proper tribunal for determining all maritime causes, 
would have furnished a remedy at once easy, expeditious, and 
adequate. It was only after the common law, under the influ- 
ence of Lord Mansfield and other judges of enligtened views, 
had imported into itself the various provisions of the law mari- 
time, relating to insurance, that the courts at Westminster Hall 
began to furnish satisfactory relief tu suitors. And even then, 
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as remarked by Sir W. D. Evans, “The inadequacy of the 
existing law to settle, proprio vigore, complicated questions of 
average and contribution, is very manifest and notorious. Such 
questions are, by consent, as a matter of course, and from con- 
viction of counsel that justice cannot be attained in any other 
way, referred to private examination; but a law can hardly be 
considered as perfect which is not possessed of adequate powers 
within itself to complete its purpose, and which requires the 
extrinsic aid of personal consent.”—(Evans’ Statutes, vol 2, p. 
226, 3d edition.) The contrivances to which Lord Mansfield re- 
sorted, to remedy, in a measure, these difficulties, are stated by 
Mr. Justice Parke in the introduction to his work on insurance. 

These facts go to show, demonstrably, that the contract of 
marine insurance is an exotic in the common law. And we 
know the fact, historically, that its first appearance in any code 
or system of laws was in the law maritime as promulgated by 
the various maritime states and cities of Europe. It undoubtedly 
grew out of the doctrine of contribution and general average, 
which is found in the maritime laws of the ancient Rhodians. 
By this law, if either ship, freight, or cargo was sacrificed to save 
the others, ull had to contribute their proportionate share of the 
loss. This division of the loss naturally suggested a provisional 
division of risk; first, amongst those engaged in the same enter- 
prise; and next, amongst associations of ship owners and shipping 
merchants. Hence it is found that the earliest form of the contract 
of insurance was that of mutual insurance, which, according to 
Pardessus, dates back to the tenth century, if not earlier, and, in 
Italy and Portugal, was made obligatory. By a regulation of the 
latter kingdom, made in the fourteenth century, every ship owner 
and merchant in Lisbon and Oporto was bound to contribute two 
per cent. of the profits of each voyage td a common fund from 
which to pay losses whenever they should occur.—(2 Pardes. Lois 
Mar., 369; 6 do., 303.) The next step in tue system was that of 
insurance upon premium. Capitalists, familiar with the risks of 
navigation, were found willing to guarantee against them for a 
small consideration or premium paid. This, the final form of the 
contract, was in use as early as the beginning of the fourteenth 
century*, and the tradition is, that it was introduced into England 
in that century by the Lombard merchants who settled in London 
and brought with them the maritime usages of Venice and other 
Italian cities. Express regulations respecting the contract, how 
ever, do not appear in any code or compilation of laws earlier than 
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the commencement of the fifteenth century. The earliest which 
Pardessus was able to find were those contained in the ordinances 
of Barcelona, A.D. 1435; of Venice, A.D. 1468 ; of Florence, A.D. 
1523; of Antwerp, A. D. 1537, etc.—( Pardessus, vol. 5, pp. 493, 
65 ; vol. 4, pp. 598, 37.) Distinct traces of earlier regulations are 
found, but the ordinances themselves are not extant. Inthe more 
elaborate monuments of maritime law which appeared in the six- 
teenth and seventeenth centuries, the contract of insurance 
occupies alarge space. The Guidon de la Mer, which appeared at 
Rouen at the close of the sixteenth century, was an elaborate 
treatise on the subject; but, in its discussion, the principles of 
every other maritime contract were explained, In the celebrated 
marine ordinance of Louis XIV, issued in 1681, it forms the sub- 
ject of one of the principal titles.—(Lib. 3, title 6.) As is well 
known, it has always formed a part of the Scotch maritime law. 

Suffice it to say, that in every maritime code of Europe, unless 
England is excepted, marine insurance constitutes one of the 
principal heads. It is treated in nearly every one of those col- 
lected by Pardessus, except the more ancient ones, which were 
compiled before the contract had assumed its place in written 
law. It is, in fact, a part of the general maritime law of the 
world ; slightly modified, it is true, in each country, according 
to the circumstances or genius of the people. Can stronger 
proof be presented that the contract is a maritime contract ? 

But an additional argument is found in the fact that in all 
other countries, except England, even in Scotland, suits and con- 
troversies arising upon the contract of marine insurance are 
within the jurisdiction of the admiralty or other marine courts. 
(See Benedict’s admiralty, sec. 294, ed. 1870). The French or- 
dinance of 1681 touching the marine, in enumerating the cases 
subject to the jurisdiction of the judges of admiralty, expressly 
mentions those arising upon policies of assurance, and concludes 
with this broad language : “ Aud generally all contracts concern- 
ing the commerce of the sea.” (Sea Laws, 256.) The Italian 
writer, Roccus, says: “These subjects of insurance and disputes 
relative to ships are to be decided according to maritime law, 
and the usages and customs of the sea are to be respected. The 
proceedings are to be according to the forms of maritime courts 
and the rules and principles laid down in the book called The 
Consulate of: the Sea, printed at Barcelona in the year 1592.” 
(Roccus on Insurance, Note 80. 

It is also clear that, originally, the French admiralty had jur- 
sdiction of this as well as of other maritime contracts. It is 
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expressly included in the commissions of the Admiral. (Bene- 
dict, sec. 48). Dr. Browne says: “The cognizance of policies of 
insurance was of old claimed by the court of admiralty, in which 
they had the great advantage attending all their proceedings as 
to the examination of witnesses beyond the seas or speedily 
going out of the kingdom.” (2 Bro. Civ. and Adm. Law, 82.) 
But the intolerance of the common law courts prohibited the 
exercise of it. In the early case of Crane vs. Bell, 38 Hen. 8, 
(1546), a prohibition was granted for this purpose. (See 4 Co. 
Inst., 189), Mr: Browne says, very pertinently : “What is tho 
rationale, and what the true principle which ought to govern this 
question, viz.: What contracts should be cognizable in admir- 
alty? Is it not this? All contracts which relate purely to mar- 
itime affairs, the natural, short, and easy method of enforcing 
which is found in the admiralty proceedings.” (2 Browne 88). 

Another consideration bearing directly on this question is the 
fact that the commissions in admiralty issued to our colonial gov- 
ernors and admiralty judges, prior to the revolution, which may be 
fairly supposed to have been in the minds of the convention which 
framed the Constitution, contained either express jurisdiction 
over policies of insurance or such general jurisdiction over mari- 
time contracts as to embrace them. (Benedict, chapter IX). 

The discussions that have taken place in the district and circuit 
courts of the United States have not been adverted to. Many of 
them are characterized by much learning and research. The 
learned and exhaustive opinion of Justice Story, in the case of 
Delovio vs. Boit, 2 Gallison, 398, affirming the admiralty jurisdic- 
tion over policies of marine insurance, has never been answered, 
and will always stand as a monument of his great erudition. That 
case was decided in 1815. It has been followed in several other 
cases in the first circut. (See 2 Curtis, 332, 333). In 1842 Jus- 
tice Story, in reaffirming his first judgment, says, that he had 
reason to believe that Chief Justice Marshall and Justice Wash- 
ington were prepared to maintain the jurisdiction. What the 
opinion of the other judges was he did not know. (2 Story’s 
Rep., 183). Doubts as to the jurisdiction have occasionally 
been expressed by other judges. But we are of opinion that the 
conclusion of Justice Story was correct. 

The answer of the court, therefore, to the question propounded 
by the circuit court will be, that the District Court for the Dis- 
trict of Massachusetts, sitting in admiralty, has jurisdiction to 
entertain the libel in this case. 





STATUTE LAWS. 


MASSACHUSETTS. 


An Act Relating to Insurance Companies. 


Be it enacted by the Senate and House of Representatives, in 
General Court assembled, and by the authority of the same, as 
follows: , 


§ 1. It shall be the duty of the Insurance Commissioner, by 
himself or his deputy, at least once in three years, and when- 
ever he deems it necessary for.the protection of policy holders, 
to visit each insurance company incorporated in this Common- 
wealth and thoroughly examine its financial condition and ability 
to fulfil its obligations, and ascertain whether it has complied 
with all the provisions of law applicable to the company and its 


transactions. 

§ 2. He shall in like manner, whenever he deems it neces- 
sary for the protection of policy holders in this Commonwealth; 
visit and examine, as aforesaid, any insurance company not in- 
corporated in this State and doing business by agencies therein. 
He may employ such assistants as are necessary in making 
the examination; and all the expenses of an examination, with- 
out the Commonwealth, shall be borne by the company examined. 


§ 3. For the purposes aforesaid, the Commissioner or his 
deputy shall have free access to all the books and papers of any 
insurance company doing business in this Commonwealth, and 
may examine, under oath, its officers or agents, relative to its 
business and condition. If any company not incorporated in 
this State, its officers or agents, refuse to submit to such examina- 
tion, or to comply with any provisions of this act in relation 
thereto, the autuority of such company to do business in this 
Commonwealth shall cease. 

§ 4. Whenever he deems it expedient, the Commissioner 
shall publish in the newspaper in which the general laws are 
published, the result of any examination made as aforesaid. If 
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jt appears to the Commissioner, upon such examination, that 
any company not incorporated in this State isin an unsound 
condition, or if the company refuse to submit to an examination 
as aforesaid, he shall revoke all certificates of authority granted 
in behalf of such company or its agents, and shall cause notice 
thereof to be published in the newspaper aforesaid, and all new 
business thereafter done by the company or its agents, in this 
Commonwealth, shall be deemed to be done in violation of law. 

§ 5. No insurance company or association, incorporated or 
formed in this Commonwealth, shall issue policies until, upon 
examination by the Insurance Commissioner or his deputy, it is 
found to have complied with the laws thereof; nor uutil a certifi- 
cate is obtained from said Commissioner, setting forth such fact 
and authorizing such company toissue policies. Every such com- 
pany or association shall pay into the treasury of the Common- 
wealth, for the examination required by this section, the sum of 
thirty dollars. 

§ 6. For such additional assistance, as the Insurance Commis- 
sioner may find necessary in the discharge of the duties imposed 
by this act and by existing laws, he may appoint, with the 
approval of the Governor and Council, and subject to removal 
with their consent, a deputy commissioner, who shall receive an 
annual salary of three thousand dollars; and he may also 
employ such additional clerical assistance as may be required in 
connection with the fire and marine department, at an expen- 
diture not exceeding fifteen hundred dollars per annum. 


§ 7. The provisions of all general laws relating to the taxation 
of insurance companies, incorporated in this Commonwealth, are 
hereby extended to all companies, associations and individuals, 
formed or associated, and engaged in any kind of insurance busi- 
ness therein, involving indemnity or guarantee against fire and 
marine losses, or losses by lightning or otherwise, whether incor- 
porated or not; and such companies, associations and individuals, 
and their officers and agents, shall be subject to the same duties, 
obligations and penalties ; and the Insurance Commissioner shall 
have the same powers and duties in relation thereto, as are or may 
hereafter be provided by the general laws in regard tu insurance 
comp anies incorporated in this State. 

§ + Whoever acts or aids in any manner in negotiating con- 
tracts of re-insurance, or placing such risks, or effecting such in- 
surance, for any party other than himself, receiving compensation 
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therefor, shall be deemed to be an insurance broker, within the 


meaning of section one, of chapter ninety-three of the acts of the 
year 1869. 


§ 9. The provisions of section eight, of chapter fifty-eight, of 
the General Statues are hereby so amended that the report therein 
required to be made to the Secretary of the Commonwealth, rela- 
tive to violations of law by an insurance company, its officers or 
agents, may be made directly to the Attorney General. 


§ 10. The provisions of section seventy, of chapter fifty-eight, 
of the General Statues, relating to taxes, penalties and obliga- 
tions, imposed by the laws of any other state upon insurance com- 
panies incorporated or organized under the laws of this State, and 
transacting business in such other State, or upon the agents of 
such insurance companies, shall be held to include fees charged 
for certificates of license issued to insurance agents or brokers. 

§ 11. This act shall take effect upon its passage. 

Approved May 17, 1871. 


MISSOURI. 


An Aot fo repeal section ten, of Chapter ninety, General 
Statutes of Missouri, being section jive, of article four, 
of Wagner's Missouri Statutes. 


Be it enacted by the General Assembly of the State of Missouri, as 
JSollows: 


Section 1. Section ten, of chapter ninety, General Statutes 
of Missouri, being section five of article four, of Wagner’s Mis- 
souri Statutes, is hereby repealed. 


Sec. 2. This act shall take effect"and be in force from and 
after its passage. 
Approved March 20, 1871. 


The following is the section repealed : 


“Sxrction 10. There shall be levied and collected by the clerk 
so issuing such licenses, including licenses to life insurance com- 
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panies and their agents, in all counties having a population of 
one hundred and fifty thousand, the sum of one hundred dollars 
for State purposes, and the sum of two hundred dollars for 
county purposes, on each and every license so issued; and in all 
counties having a less population than one hundred and fifty 
thousand, there shall be levied and collected on each and every 
license so issued the sum of thirty dollars for State purposes 
and a like sum for county purposes; and such license shall be 
exempt from all other taxation; and when any company has 
more than one agent in any county having a population of one 
hundred and fifty thousand, such additional agent or agents 
shall each file a copy of their commission or power of attorney 
with the county clerk, and shall each pay a license for acting as 
such agent the sum of twenty-five dollars for State, and fifty 
dollars for county purposes.” 





MISCELLANEOUS. 


WE have associated Luther H. Potter, Esq., with us in the 
editorial and business management of the Journat. Mr. Potter 
is a practical insurance man, for several years connected with a 
prominent life company of New York, and will prove a valuable 
acquisition to the JOURNAL. 


WE owe an apology to our subscribers and friends for the great 
delay in the appearance of this our second number. In addition 
to the unavoidable ditficulties attending the preparation of the 
first numbers of a magazine like the JoURNAL, we have been sub- 
jected to great disappointments and delay by the printer witb 


whom we had contracted for printing, and have been compel- 
led at last to reprint the whole edition. This trouble will not be 
likely again to occur. The next number is already in press, and 
will be out in a few days, and we shall soon be able to have the 
JOURNAL promptly in the hands of our subscribers by the first of 
each month. 


Brapiry vs. Tae Muruat Benerir Lire Insurance Co.— 
We are intormed by R. D. Benedict, Esq., of New York city, 
that the report of the case of Bradley, vs. the Mutual Benefit 
Life Ins. Co., in the last number of the JouRNAL, contained a 
very serious error, and that the opinion of Judge Rapallo was 
the opinion of the court, and the opinion of Judge Grover the 
dissenting opinion, and not the opinion of the court, as we gave 
it. Mr. Benedict was the attorney for the plaintiff, and argued 
the case before the court. Our error arose from a misunder- 
standing of the transcript as sent us. We shall give the proper 
correction of the digest for this case in the next number, Mr. 
Benedict will accept our thanks for his correction. 





Miscellaneous. 


CASES REPORTED. 


The present number of the JourNAL contains a full report in 
six insurance cases. 

In Baker vs. The Union Mutual Life Ins. Co., the digest of 
which was given in our last number, the court held that the hus- 
band may lawfully insure his life for the benefit of his wife ; 
that, where the husband takes out a policy upon his life for the 
benefit of the wife and payable to her, and gives his own notes 
in payment of the premium, the contract is with the husband, 
and the conditions to which he assented qualify the policy; and 
that, even if the policy be regarded as having been procured by 
the wife, the husband is to be considered her agent; that the 
policy and notes given at the same time are parts of the same 
contract ; and that the receipt of the first premium indorsed on 
the policy is but an admission, and liable to be contradicted. 

In The North American Fire Ins. Co. vs. Throop the court holds 
that evidence is admissible to prove that the agent of the com- 
pany, who wrote the application, knew of certain incumbrances 
not mentioned in the application; and that the act of the agent, 
in waiving conditions, is precisely the same as it would be, if an 
individual insurer was himself personally present and acting. ‘The 
court also held that when the insurer was asked in the application 
if he had reason to believe his property was in danger from incen- 
diaries, and he answered * No,” it was no defense that sufticient 
information was given to put the agent of the company upon in- 
quiry ; also, that a witness had the right, on cross-examination, to 
look over the whole paper before answering whether the signa- 
ture was his signature. 

In The Manhattan Life Ins. Co. vs. Warwick, the court hold 
that a policy, issued in consideration of a premium in hand paid, 
and of a like sum to be paid annually, is one entire contract, and 
not a contract from year to year; that an indorsement upon a 
policy inconsistent with its terms and legal effect, or repugnant 
thereto, is void ; that if the agent of the company, to whom payment 
of premiums is to be made,is not provided with the printed re- 
ceipts required, the company will be presumed to have waived the 
requisition ; that the breaking out of the war did not annul the 
contract or exonerate the company from its obligations under it, 
or operate as a revocation of the agency of an agent, appointed 
before the war. Judge Anderson, in his opinion, reflects some- 
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what severely upon the course pursued by the company towards 
its policy holders. 

Mr. Justice Miller, in the U. S. Circuit Court, in the case of 
Terry vs. The Mutual Life Ins. Co. of New York, instructed the 
jury that insanity, on the part of the assured, which irresistibly 
impels him to take his own life, or renders him incapable of form- 
ing a rational judgment, with respect to the act of self-destruction, 
will so far excuse him as to render the company liable, notwith- 
standing a clause in the policy that it shall be void in case the 
assured shall “die by his own hand;” that the burden of proof 
to establish insanity is, in such cases, upon the party by whom 
it is alleged, and that there is no presumption of law, prima facie 
or otherwise, that self-destruction arises from insanity. The case 
has been taken to the U. S. Supreme Court on a writ of error. 

In Couch vs. The City Fire Ins. Co. the charter prohibited dou- 
ble insurance, unless the consent of the company be indorsed upon 
the policy by the hand of the secretary. The court held that this 
provision could not be waived by the company, or evidence other 
than such indorsement be introduced to prove the consent of the 
company. 

The United States Supreme Court, in The New England Mutual 
Marine Ins. Co. vs. Dunham, decide that the admiralty and 
maritime jurisdiction of the United States is not limited by the 
restraining statutes or judicial prohibitions of England, and that 
whether a contract is to be considered maritime or not maritime, 
depends upon the subject matter of the contract; also, that a 
difference in opinion between an associate justice of that ccurt 
and the U. S. Circuit Judge, sitting together as the Circuit Court, 
may be certified to the Supreme Court under the act of April 
29, 1802. 


INSURANCE LEGISLATION. 


Massachusetts.—This act relates to the duties of the commis- 
sioner, the employment and pay of his assistants, and the exam- 
inations, and taxes required of insurance companies and agents. 
The commissioner may appoint, subject to the approval of the 
Governor and council, a deputy, whose salary is not to exceed 
$3000 per annum, and may employ clerical aid at an expense 
not to exceed $1,500 per annum, and in making examinations of 
companies outside the State, he may employ such assistants as 
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are necessary. Companies of the State are to pay a fee of $30 
for an examination to do business. The expenses of examina- 
tions, made outside the State, are to be borne by the companies 
examined. It is made the duty of the Commissioner to visit 
each insurance company of the State, at least once in three years, 
and oftener if he considors it necessary, with a view to ascertain 
its financial condition, and its compliance with the laws; and he 
is to visit companies of other States, in like manner, whenever he 
shall deem it necessary. He may, at his discretion, publish the 
result of any examination, but if the company is found to be un- 
sound or refuses to comply with the requirements of the law, he 
is required to revoke its certificate and publish notice of the same, 
and any business done after such notice is in violation of law. 
The general laws relating to taxation of home companies are to 
apply to all persons and companies of every kind doing business 
in the State. The reciprocal law in regard to taxes upon com- 
panies of other States is to include fees for certificates of license. 
Any person doing any insurance business for another person and 
receiving compensation therefor is to be held an insurance broker. 
Violation of the insurance laws are to be reported to the Attorney 
General. 

Missouri.—This act repeals a very onerous and unjust statute, 
requiring a license fee from companies organized in other 
States of $300 for each county having a population of over one 
hundred and fifty thousand inhabitants, and of sixty dollars for 
other counties. 


EXCHANGES RECEIVED. 


LEGAL, 


Albany Law Journal; Bench and Bar ; American Law Times; 
Law Times United States and State Reports; National 
Bankruptcy Register; Legal Intelligencer; Legal Gazette; 
Legal Opinion; Lancaster Bar; Chicago Legal News; Western 
Jurist; Pacific Law Reporter; London Law Times. 


INSURANCE, 


The Monitor ; Spectator ; Times ; Western Insurance Review; 
Philadelphia Underwriter; Chronicle; Herald; New York 
Underwriter ; Baltimore Underwriter ; Avalanche. 
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Tue editors and publishers of the Albany Law Journal, Bench 
and Bar, Monitor, Spectator, Times and Western Insurance Re- 
view will accept our thanks for files of these journals for the year. 


BOOKS RECEIVED. 


TnsunaNCcE Laws or Ituinots, (Chapter 53a of Gross’ Statutes 
of Illinois). E. L. & W. L. Gross, Springfield, Ill., 1871. 

Cincinnati Superior Court Reports. Vol. 1. Numbers 1 to 8. 
Edited by Chas. P. Taft and Bellamy Storer, Jr., of the Cin- 
cinnati Bar. Robert Clark & Co., Cincinnati, 1871. 


We are under obligations to Hon, Julius L. Clarke, Insurance 
Commissioner of Massachusetts, for a set of Massachusetts In- 
surance Reports and for the Insurance Laws of Massachusetts, 
consolidated and arranged by Insurance Commissioners Sanford 
and Clarke; also, to Hon. Joel M. Spencer, Insurance Commis- 
sioner of Rhode Island, for a set of Rhode Island Insurance 
Reports, and to Hon. Wyllys King, Superintendent of the In- 
surance Department of Missouri, for Insurance Reports of 
Missouri. 


MEETING OF THE Cuicaco Bar.—On Monday last, at the High 
School Building, there was one of the largest meetings of the 
Chicago Bar ever held. William A. Porter, Judge of the 
Superior Court, was chosen chairman, and T. Leddy secretary. 
The members all seemed to be in dead earnest, and determined to 
do all in their power to restore the city to its former greatness, 
and place themselves in a position as soon as possible to earn a 
living for themselves and families by the practice of their pro- 
fession. The subject of discussion was to determine what legisla- 
tion was necessary in order to settle titles when the records had 
been burnt. The following resolutions were passed unanimously : 

Resolved, That the Judges of the courts of Cook county, and 
the Judges of the United States Circuit and District Courts, be ap- 
pointed a standing committee to consider of and devise such legis- 


lation as may be necessary to restore lost papers and records of 
all courts, public offices, settle titles to realty, and all kindred 
subjects. 

Resolved, That said committee appoint any sub-committee 
they may deem desirable from the bar, to consider any designated 
matter, and report to the committee. And the members of the 
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bar each pledges himself to do any such sub-committee work 
required of him. 


Resolved, That said standing committee do whatever they may 
deem desirable for the purpose of having schemes of legislation 
prepared, to be submitted to the Legislature, State and Federal, 
at the proper time.--Chicago Legal News. 


Tue Legal Opinion of Harrisburg, in commencing its second 
volume, comes out in a new form, under new management, and 
is greatly improved in appearance. It ts now a handsome weekly 
journal of twelve pages. 


Tue Chicago Legal News, the Chronicle and the Herald were 
sufferers by the great fire. The Legal News did not loose an issue, 
and has already fully recovered in size, appearance, and in the 
value of its contents. The Herald appeared with only a brief 
delay, and the Chronicle has announced, in a circular to its sub- 
scribers, that it will reappear after a delay of two or three weeks 
to obtain new material. 


Tue Law Book establishment of E. B. Myers, of Chicago, one of 
the most extensive in the West, was entirely destroyed with the 
stock on hand. We notice that one San Francisco publishing 
house sent him a gift of $500 worth of books, and that with the 
enterprise characteristic of Chicago, he is already re-established 
with a new and complete stock of law books. 


WE are under obligations to Judge Dillon for advance sheets of 
his U. S. Circuit. Court Reports containing the opinion in the case 
of Terry vs. The Mutual Life Ins. Co., reported in our present 
number, and to Franklin Chamberlin, Esq., of Hartford, for his 
brief in the case of Couch vs. The City Fire Ins. Co., also reported 
in this number,—Mr. Chamberlin was attorney for the defendant 
in the trial of the case. 


AT the last session of the Connecticut Legislature the charter of 
the Charter Oak Life Insurance Company was amended so as to 
exempt from the claims of creditors, policies, the annual premiums 
on which do not exceed $300, instead of $150, the former limit. 


CuieFr Justice Howe, of Wyoming, has resigned his office as 
judge in that Territory. 


? 

In the old days when forgery was punished by death, an English 

judge, in passing sentence upon a convicted forger, remarked that 

he *‘hoped the prisoner would find that mercy in Heaven which a 

due regard to the paper currency of Great Britain made it neces- 
sary to deny him upon earth.” 





